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the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
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by the Superintendent of Documents.
Prices of new books are listed in the
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week.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Parts 210 and 220

National School Lunch Program and
School Breakfast Program;
Competitive Foods

February 1, 1989.

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
National School Lunch Program and the
School Breakfast Program regulations to
include a definition of “soda water” as
part of the “Categories of Foods of
Minimal Nutritional Value.” The Food
and Drug Administration (FDA) has
repealed the soda water standard of
identity to which this list of categories
makes reference. No issues will be
affected by this revision since this rule
effects no change in current policy. This
rule merely replaces a reference to the
repealed FDA Standard with the
relevant language of the Standard.
EFFECTIVE DATE: February 7, 1989.

FOR FURTHER INFORMATION CONTACT:
Cynthia Ford, Chief, Technical
Assistance Branch, Nutrition and
Technical Services Division, Food and
Nutrition Service, USDA, Room 607,
3101 Park Center Drive, Alexandria,
Virginia 22302, or by telephone at (703)
756-3556.

SUPPLEMENTARY INFORMATION:

Classification

This final rule makes technical
changes and corrections, and imposes
no new requirements or changes in
current policy. Therefore, the
Department has determined, in
accordance with 5 U.S.C. 553(b) and
553(d) that prior notice and comment are
unnecessary, and that good cause exists

for making the rule effective upon
publication.

This final rule has been reviewed
under Executive Order 12291 and has
been classified nonmajor because it will
not have an annual effect on the
economy of $100 million or more; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation or on the ability of United
States based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Since this final rule was not submitted
for prior notice and comment, it is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
through 612).

These programs are listed in the
Catalog of Federal Domestic Assistance
under Nos. 10.553 and 10.555. They are
subject to the provisions of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials, and regulations
implementing this order (7 CFR Part
3015, Subpart V, and final rule-related
notice published in 48 FR 29114, June 24,
1983).

This final rule imposes no new
reporting or recordkeeping requirements
requiring Office of Management and
Budget (OMB) approval under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3507).

Background

In accordance with Section 10 of the
Child Nutrition Act the sale of foods of
minimal nutritional value is prohibited
in the school food service areas during
the breakfast and lunch periods as
published in 7 CFR 210.11(b} and
220.12(a). “Food of Minimal Nutritional
Value” means a food which provides
less than five percent of the USRDA for
each of eight specified nutrients per 100
calories and per serving. In the case of
artificially sweetened foods, only the
“per serving” measure applies. The eight
nutrients to be assessed for this purpose
are: protein, vitamin A, vitamin C,
niacin, riboflavin, thiamin, calcium, and
iron. Categories of Foods of Minimal
Nutritional Value are listed and defined
in 7 CFR, Part 210 Appendix B(a) (1)-(4)
and Part 220, Appendix B (1)-(4). The

category headed Soda Water (210 App.
B(a)1 and 220 App. B(1}) uses the FDA
Standard found at 21 CFR 165.175.
Effective February 7, 1989, the FDA is
repealing this standard of identity for
soda water as published in the Federal
Register of January 6, 1989 (54 FR 398).
Therefore, this final rule amends the
Categories of Foods of Minimal
Nutritional Value by removing the
reference to FDA's definition of soda
water and adding relevant parts of the
original definition to the program
regulations.

List of Subjects
7 CFR Part 210

Food Assistance Programs, National
School Lunch Program, Commodity
School Program, Grant programs—social
programs, Nutrition, Children, Reporting
and recordkeeping requirements,
Surplus agricultural commodities.

7 CFR Part 220

Food Assistance Programs, School
Breakfast Program, Grant programs—
social programs, Nutrition, Children,
Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

Accordingly, 7 CFR Parts 210 and 220
are amended as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

1. The authority citation for Part 210
continues to read as follows:

Authority: The provisions of Part 210 issued
under Sec. 2-12, 60 Stat. 230, as amended; 80
Stat. 889, as amended; 84 Stat. 270; 42 U.S.C.
1751-1760, 1779.

2. Part 210, Appendix B, paragraph
(a){1) is revised to read as follows:

Appendix B—Categories of Foods of
Minimal Nutritional Value

[8)' .

(1) Soda Water—A class of beverages
made by absorbing carbon dioxide in potable
water. The amount of carbon dioxide used is
not less than that which will be absorbed by
the beverage at a pressure of one atmosphere
and at a temperature of 60° F. It either
contains no alcohol or only such alcohol, not
in excess of 0.5 percent by weight of the
finished beverage, as is contributed by the
flavoring ingredient used. No product shall be
excluded from this definition because it
contains artificial sweeteners or discrete
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nutrients added to the food such as vitamins,
minerals and protein.
* L ] w * *

PART 220—SCHOOL BREAKFAST
PROGRAM

1. The authority citation for Part 220
continues to read as follows:

Authority: Secs. 4 and 10 of the Child
Nutrition Act of 1966, 80 Stat. 886, 889 (42
U.S.C. 1773, 1779).

2. Part 220, Appendix B, paragraph (1)
is revised to read as follows:

Appendix B—Categories of Foods of
Minimal Nutritional Value

* * * * *

(1) Soda Water—aA class of beverages
made by absorbing carbon dioxide in potable
water. The amount of carbon dioxide used is
not less than that which will be absorbed by
the beverage at a pressure of one atmosphere
and at a temperature of 60° F. It either
contains no alcohol or only such alcohol, not
in excess of 0.5 percent by weight of the
finished beverage, as is contributed by the
flavoring ingredient used. No product shall be
excluded from this definition because it
contains artificial sweeteners or discrete
nutrients added to the food such as vitamins,
minerals and protein.

* +* * * *

Date: April 20, 1989.
G. Scott Dunn,
Acting Administrator.
[FR Doc. 89-10270 Filed 4-268-89; 8:45 am)
BILLING CODE 3410-30-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Federal Credit Union Ownership of
Fixed Assets

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: This rule is a revision of
§ 701.36 of the National Credit Union
Administration Rules and Regulations. It
is a threshold rule, that is, it only
becomes operative when Federal credit
unions decide to invest in excess of 5
percent of shares and retained earnings
in fixed assets. This revision primarily
addresses the definitions area in that it
clarifies the definitions of lease
payments and investments in a
partnership or corporation holding any
fixed assets for the Federal credit union.
The rule retains provisions for prior
NCUA approval of fixed asset
commitments in excess of 5 percent,
limitations on property purchased for
expansion, prohibited transactions with

designated insiders, and the maximum
time limitations on NCUA acting on a
credit union’s request. There has been
no change in the asset threshold that
triggers the applicability of the
regulation and, therefore, the scope of
application of this regulation has not
been expanded.

EFFECTIVE DATE: May 1, 1989.

ADDRESS: National Credit Union
Administration Board, 1776 G Street,
NW., Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
D. Michael Riley, Director, Office of
Examination and Insurance or Timothy
Hornbrook, Director, Department of
Supervision, at the above address, or
telephone: (202) 682-9640.

SUPPLEMENTARY INFORMATION: .

Background

Section 701.36 of the NCUA Rules and
Regulations requires a Federal credit
union with aggregate assets of $1 million
or more to obtain prior approval of the
NCUA when its total investment in fixed
assets will exceed 5 percent of its shares
and retained earnings. This rule requires
submission of such reports and
statements as may be required by the
NCUA Regional Director in support of
the request. In October 1988, as part of
its regulatory review, the NCUA Board
issued a proposed revision to the
sections of the rule containing the
definitions of terms, prohibited
transactions, and deleting some obsolete
material pertaining to fixed asset
purchase commitments made prior to
December 1984. In addition, the NCUA
Board sought comments and
recommendations concerning
applicability of the existing regulation to
corporate credit unions. The comment
period on the proposal ended on January
23, 1989. (See 53 FR 42953, 10/25/88).

Comments

A total of twenty comment letters
were received in response to the NCUA
Board'’s proposed regulatory revision to
Section 701.36. Fifteen of the twenty
comments were from Federal credit
unions and five were from credit union
trade associations. The comments
received are addressed in the following
section-by-section analysis of the
regulation.

Section-by-Section Analysis
Section 701.36(a)

This section states that a Federal
credit union’s investment in fixed assets
shall be limited as described in this

chapter. This section remains
unchanged as proposed.

Section 701.36(b), Definitions

The following paragraphs of § 701.36
remain unchanged as proposed: (b)(1),
(b)(2). (b)(3), (b)(5). (b}){6), (b)(7), and
(b){8). These sections set forth the
definitions of premises, furniture,
fixtures and equipment, fixed assets,
abandoned premises, immediate family
members, shares, and senior
management officials.

Paragraph (b)(4) of this section, which
defines investments in fixed assets, is
comprised of five sections of which (i),
(ii), and (v), addressing investment in
real property for use as a premises,
leasehold improvement, and investment
in furniture, fixtures, and equipment
remain unchanged as proposed.

The proposed changes to
§ 701.36(b)(4)(iii) received the largest
number of comments. The majority of
these comments supported the proposed
clarification of this section. However, it
was evident that there was a general
misconception in that the commenters
perceived this as a change instead of a
clarification of the existing rule
concerning the inclusion of capital and
operating lease payments as fixed
assets.

The preamble to the existing
regulation issued on December 28, 1984
states, It is the Agency’s position that
these {capital and operating lease
payments) should be included in the
computation for determining compliance
with the 5 percent limitation * * *”.
{See 49 FR 50365.) The Agency has
always considered both types of leases
as fixed assets subject to this regulation.

Several commenters suggested the
distinction between the types of leases,
capital and operating, be made on the
basis of Generally Accepted Accounting
Practices (GAAP). GAAP establishes the
proper accounting for leases, e.g., a
capital lease has certain characteristics
and must be considered a fixed asset
while all leases (those not having the
specified characteristics) are treated as
operating leases and not recorded as
fixed assets. While GAAP draws a
distinction between these lease types, it
only pertains to the proper method of
accounting for leases and not whether or
not these are to be considered as fixed
assets under this rule. This
determination rests with the NCUA
Board.

This section, as defined by NCUA,
states that aggregate lease payments
pursuant to a lease agreement on fixed
assets are covered by the rule. Many of
the comments mentioned the use of
leases in connection with data
processing of credit union records. Using
this example, a credit union has some
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options: an outright purchase or a lease
of the hardware and software (there
may even be variations of these two
options). All would agree that the
purchase of hardware and software
represent an obvious investment in fixed
assets. In the second option, the use of
the lease, usually long term, represents a
substantial future commitment of credit
union funds and it is used in lieu of
purchasing the items. The use of the
lease is actually the equivalent of the
purchase. This is particularly evident
when the cost to purchase is equal to or
less than the lease payments. While we
are aware that there are many other fees
paid under a data processing lease, it is
impossible to view these payments as
independent since all are usually tied,
directly or indirectly, to hardware and/
or software use. It would be difficult, if
not impossible, to segregate portions of
these fees as non-fixed assets due to the
dependence on the entire system to
produce the product.

While the NCUA Board is mindful of
the differences of opinion in this area,
the purpose of the regulation is to
provide some control on the potential
risk of excess investment and/or
commitment to invest substantial sums
in fixed assets. Accordingly, the NCUA
Board has determined not to change the
existing regulation in this area.
Clarification in this section is warranted
and, therefore, the reference to capital
and operating leases is added to the
regulation.

The definition in § 701.36(b)(4)(iv) has
been clarified by listing the inclusion of
any entity described in § 701.27, Credit
Union Service Organization (CUSO) as
proposed. The wording previously used
did include CUSOs since most, if not all,
are partnerships or corporations. The
CUSO's investment in fixed assets, as
defined in this regulation, will be
considered in the credit union'’s total of
fixed assets for the purpose of applying
this regulation. In the case of multiple
owners, each owner will consider a
prorated share of the CUSO's fixed
assets as part of its own fixed assets.
This proration will be in direct
proportion to the credit union’s
ownership of the CUSO. The
commenters were supportive of this
clarification and, therefore, this section
is amended ta reflect this change.

Section 701.36(c), (d), and (e)

The following paragraphs of § 701.36
remain unchanged as proposed: (c){(1},
(c)(2), (c)(3). and (c)(4). Paragraph (c)(5)
of this section is deleted as proposed
since it contains out-of-date material.

Section 701.36, paragraphs (d)(1) and
(d)(2) remain unchanged as proposed.

Section 701.36, paragraph (e)(1), parts
(i}, (ii), and (iii) have been modified to
eliminate the word official in (i) as
proposed, and the word union from
credit union committee in (ii) and (iii).
Paragraphs (e){2) and (e}(3) remain
unchanged.

This regulation, as amended,
continues to apply to corporate Federal
credit unions. The majority of all
commenters indicated that corporate
Federal credit unions need to be covered
by this rule or another rule. However,
many did not believe that the use of 5
percent of shares and retained earnings
is an appropriate measure due to the
volatility of a corporate credit union’s
share base. Several commenters
indicated that the limitation on
corporate credit unions should be based
on a percentage of reserves, a less
volatile part of the corporate’s balance
sheet. While there was no definite
consensus of opinion on how to
establish this limitation, it is clear to the
NCUA Board that some form of change
regarding corporate credit unions is
warranted.

Section 704 of the NCUA Rules and
Regulations pertains to corporate credit
unions. It does not presently contain a
section on fixed assets. The NCUA
Board believes that this is the
appropriate section for any regulation of
corporate credit unions in the area of the
purchase of fixed assets. This regulation
will be reviewed and the inclusion of a
fixed asset limitation will be proposed
as the NCUA Board deems appropriate.
In the interim, Section 701.36 will
continue to apply. However, each
corporate's commitment of funds to
fixed assets will be reviewed on the
basis of safety and soundness concerns
on a continuous basis,

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board certifies that the
rule does not have a significant impact
on a substantial number of small credit
unions because it applies only to credit
unions with assets of at least $1 million.
Accordingly, the Board has determined
that a Regulatory Flexibility Analysis is
not required.

Paperwork Reduction Act

This rule makes no changes to
collection requirements, therefore, it
need not be sent to the Office of
Management and Budget for approval.

Executive Order 12612

The rule does not affect state
regulation of state-chartered credit
unions,

List of Subjects in 12 CFR Part 701

Credit union, Fixed assets.

By the National Credit Union
Administration Board on April 21, 1969,
Becky Baker,

Secretary of the Board.

Accordingly, NCUA amends 12 CFR
Part 701 as follows:

PART 701—{AMENDED]

1. The authority citation for Part 761
continues to read as follows:

Authority: 12 U.S.C. 1755, 1756, 1757, 1759,
1761a, 1761b, 17686, 1767, 1782, 1784, 1787,
1789, and 1796.

Section 701.31 is also authorized by 15
U.S.C. 1601, et seq., 42 U.S.C. 1861 and
42 U.S.C. 3601-3610.

2. Section 701.36 is revised as follows:

§701.36 FCU ownership of fixed assets.

(a) A federal credit union's ownership
in fixed assets shall be limited as
described in this chapter.

(b) Definitions—As used in this
section:

(1) Premises includes any office,
branch office, suboffice, service center,
parking lot, other facility, or real estate
where the credit union transacts or will
transact business.

(2) Furniture, Fixtures, and Equipment
includes all office furnishings, office
machines, computer hardware and
software, automated terminals, heating
and cooling equipment.

(3) Fixed Assets means premises and
furniture, fixtures and equipment as
these terms are defined above.

(4) Investments in fixed assets means:

(i) Any investment in real property
(improved or unimproved) which is
being used or is intended to be used as
premises;

(ii) Any leasehold improvement on
premises;

(iii) The aggregate of all capital and
operating lease payments pursuant to
lease agreements for fixed assets;

(iv) Any investment in the bonds,
stock, debentures, or other obligations of
a partnership or corporation, including
any entjty described in § 701.27, holding
any fixed assets used by the Federal
credit union and any loans to such
partnership or corporation; or

{v) Any investment in furniture,
fixtures and equipment.

(5) Abandoned premises means
former Federal credit union premises
from the date of relocation to new
quarters, and property originally
acquired for future expansion for which
such use is no longer contemplated.
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(8) Immediate family member means a
spouse or other family members living in
the same household.

(7) Shares mean all savings (regular
shares, share drafts, share certificates,
other savings) and retained earnings
means regular reserve, reserve for
contingencies, supplemental reserves,
reserve for losses and undivided
earnings.

(8) Senior management employee
means the credit union’s chief executive
officer (typically this individual holds
the title of President or Treasurer/
Manager), any assistant chief executive
officers (e.g., Assistant President, Vice
President or Assistant Treasurer/
Manager) and the chief financial officer
(Comptroller).

(c) Investment in fixed assets. (1) No
Federal credit union with $1,000,000 or
more in assets, without the prior
approval of the Administration, shall
invest in fixed assets if the aggregate of
all such investments exceeds 5 percent
of shares and retained earnings.

(2) A Federal credit union shall submit
such statement and reports as the
NCUA regional director may require in
support of any investment in fixed
assets in excess of the limit specified
above.

(3) If the Administration determines
that the proposal will not adversely
affect the credit union, an aggregate
dollar amount or percentage of assets
will be approved for investment in fixed
assets. Once such a limit has been
approved, and unless otherwise
specified by the regional director, a
Federal credit union may make future
acquisitions of fixed assets, provided
the aggregate of all such future
investments in fixed assets does not
exceed an additional 1 percent of the
shares and retained earnings of the
credit union over the amount approved.

(4) Federal credit unions shall submit
their requests to the NCUA regional
office having jurisdiction over the
geographical area in which the credit
union’s main office is located, The
regional office shall inform the
requesting credit union, in writing, of the
date the request was received. If the
credit union does not receive
notification of the action taken on its
request within 45 calendar days of the
request was received by the regional
office, the credit union may proceed
with its proposed investment in fixed
assets.

(d) Premises. (1) When real property
is acquired for future expansion, at least
partial utilization should be
accomplished within a reasonable
period, which shall not exceed 3 years
unless otherwise approved in writing by
the Administration. After real property

acquired for future expansion has been
held for 1 year, a board resolution with
definitive plans for utilization must be
available for inspection by an NCUA
examiner.

(2) A Federal credit union shall
endeavor to dispose of “abandoned
premises” at a price sufficient to
reimburse the Federal credit union for
its investment and costs of acquisition.
Current documents must be maintained
reflecting the Federal credit union's
continuing and diligent efforts to dispose
of “abandoned premises.” After
“abandoned premises” have been on the
Federal credit union's books for 4 years,
the property must be publicly advertised
for sale. Disposition must occur through
public or private sale within 5 years of
abandonment, unless otherwise
approved in writing by the
Administration.

(e) Prohibited transactions. (1) With
the exception of a short term informal
lease agreement (maturity less than 1
year) no Federal credit union may
acquire or lease premises without the
prior written approval of the
Administration from any of the
following:

(i) A director, member of the credit
committee or supervisory committee, or
senior management employee of the
Federal credit union, or immediate
family member of any such individual.

{ii) A corporation in which any
director, member of the credit committee
or supervisory committee, official, or
senior management employee, or
immediate family members of any such
individual, is an officer or director, or
has a stock interest of 10 percent or
more.

(iii) A partnership in which any
director, member of the credit committee
or supervisory committee, or senior
management employee, or immediate
family members of any such individual,
is a general partner, or a limited partner
with an interest of 10 percent or more.

{2) The prohibition contained in
paragraph {e)(1) also applies to any
employee not otherwise covered if the
employee is directly involved in
investments in fixed assets unless the
board of directors determines that the
employee's involvement does not
present a conflict of interest.

(3) All transactions with business
associates or family members not
specifically prohibited by this
subsection (e} must be conducted at
arm'’s length and in the interest of the
credit union.

[FR Doc. 89-10282 Filed 4-28-89; 8:45 am)
BILLING CODE 7535-01-M

12 CFR Part 701

Organization and Operations of
Federal Credit Unions

AGENCY: National Credit Union
Administration (“NCUA").

ACTION: Final amendment.

SUMMARY: This amendment revises
existing § 701.20—Surety Bond and
Insurance Coverage for Federal Credit
Unions (“FCU's”). Section 701.20 sets
forth the requirements for surety bond
coverage for losses caused by credit
union employees and officials and for
general insurance coverage for losses
caused by persons outside of the credit
union (e.g., losses due to theft,
vandalism). The amendment requires a
provision in FCU bonds assuring that a
surety notify the NCUA Board whenever
bond coverage of a federally insured
credit union is terminated in its entirety,
or when it is terminated on an
individual employee or official.

EFFECTIVE DATE: May 1, 1989.

ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner, General Counsel, or
Allan Meltzer, Assistant General
Counsel, at the above address, or
telephone (202) 682-9630.

SUPPLEMENTARY INFORMATION: On
October 13, 1988, the NCUA Board
requested comment on a proposal to
require that credit union bonds include a
provision requiring that the NCUA be
notified whenever; (1) Bond coverage on
a federally insured credit union in its
entirety is terminated; and (2} bond
coverage on an employee, director,
officer, supervisory or credit committee
member is terminated. (See 53 FR 41610,
October 24, 1988). In addition to
requesting comment on the proposed
change itself, the proposed rule invited
comment on the following specific
issues. First, should the regulation be
made applicable to federally-insured,
state-chartered credit unions? Second,
what use should be made of the
information received, i.e. should the
information be used internally, be given
to other government agencies, or be
made available to the credit union
community as a whole? Third, would
dissemination of this information be
considered a “Routine use” under the
provisions of the Privacy Act?

A total of twenty-seven comments on
various aspects of the proposal were
received. Nineteen were from federal
credit unions, one from a state-
chartered, federally insured credit
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union, three from credit union leagues,
two from national credit union trade
associations, one from a surety bond
company, and one from a surety trade
association.

Commenters were overwhelmingly in
favor of the proposal. Twenty-two
commenters favored this proposed
change, three opposed it, one approved
it with reservations, and two failed to
explicitly state their position but took
the opportunity to comment on various
aspects of the proposal. Of nineteen
FCU's commenting, 16 favored the
change, one favored it with
qualifications, one opposed it, and one
essentially took no position but
requested other changes in the surety
bond regulation. One Federally insured,
state chartered credit union commented
and favored the change. Three leagues
commented favorably. One trade
association favored the change, and one
opposed it. The surety trade association
opposes the change.

Those commenters who support the
change did so generally because they
felt such notification would allow the
NCUA to identify and prevent potential
losses to the Insurance Fund, and that it
might in some cases reduce a risk to the
Fund.

Interestingly, no commenter
mentioned another, perhaps more
significant purpose of the proposal,
which is to assure compliance with the
statutory proscription against
individuals without bond coverage
serving as officers or employees.

Those few commenters opposing the
amendment did so for a variety of
reasons. Three commenters, one of them
a credit union, felt that the “burden” of
providing notification should fall upon
the credit union itself, rather than the
surety. However, as noted in the
proposed rule, in a small but significant
number of cases involving termination
as to an individual, the employee or
official has been allowed to continue
serving as before either because the
officials were unaware that this
continued service was contrary to the
FCU Act and NCUA regulations, or
because they believed such termination
was wrongful.” The suggested
alternative of these commenters would
not be helpful in these situations, and
not aid in monitoring compliance with
law.

One commenter suggested that the
amendment would be an onerous
burden upon sureties. Many credit
unions commented, and the Board
agrees, that the burden, if any, is
substantially outweighed by the
potential benefit to the Insurance Fund.
Moreover, while it is not a regulatory
requirement, contractual provisions

already in use in credit union bonds
require that the NCUA be notified when
the bond of a federal credit union as a
whole is terminated. Indeed, this
termination is not effective until the
NCUA receives such a notice. This
current bond provision does not appear
to have presented an onerous burden
upon sureties, nor have there ever been
any complaints about it or requests from
sureties or credit unions that the
provision be modified or deleted.

Commenters also addressed the three
specific issues upon which comments
were solicited. As noted in the proposed
rule, because § 741.1 of the NCUA Rules
and Regulations establishes the
requirements of § 701.20 as minimum
standards for all federally-insured credit
unions, the proposed rule as written
may be applicable in the case of state
chartered, federally insured credit
unions. Seventeen commenters
specifically addressed this issue. Twelve
favored leaving the proposed rule as-is,
while five suggested that it be limited to
federally chartered credit unions.

Those who support application to
state-chartered credit unions generally
felt that, if notification from surety in the
case of federally chartered credit unions
might have a beneficial impact upon the
Insurance Fund, the same benefits
would be derived from notification in
the case of state chartered, federally
insured credit unions. In addition, the
Insurance Fund's interests as an insurer
in such information is no less significant
in the case of a state chartered credit
union than in a federally chartered
credit union.

Those who opposed the provision’s
possible application to state chartered
credit unions did so for two basic
reasons. First, they thought that,
whether or not to require such
notification in the case of a state
chartered credit union should be a
matter left to the state supervisory
authorities. The Board would note,
however, that requiring notice to the
state, as well as the requirement in the
proposed rule, are not mutually
exclusive. Each state is still free to
require that surety bond forms require
such notification or any other
notification it deems warranted from a
supervisory and regulatory standpoint.

Other commenters objected to the
proposal’s possible application to state
chartered federally ingured credit unions
because they felt that determining in the
case of a state chartered credit union
which ones were federally insured
would be an onerous paperwork burden,
given the potential number of times such
terminations occur in a year. The Board
does not however believe this will be an
onerous burden. Listings of federally

insured credit unions are available to all
sureties who require them. In addition,
several commenters suggested that
sureties concerned that they will not be
able to determine which of their
insured's are federally insured could
require them, as part of the insuring
process, to inform them of their insuring
entity. Moreover, no penalty attaches to
a surety who, while acting in good faith,
neglects to provide the required
notification.

There was little agreement among the
commenters as to the appropriate use of
the information gathered. Some believed
it should only be used internally.
Several believed it should be given to
the other federal banking regulatory
agencies. Some even thought that it
should be made available to the general
public and credit unions.

The Board notes that the primary
purpose of the amendment is to protect
the fund and to assure regulatory
compliance. To this extent general,
regular, and routine dissemination of the
information outside the agency would
not accomplish this task. Nevertheless,
there may be occasions on a case by
case basis where dissemination outside
the agency would be warranted. The
Board will address this “routine use” of
the information in a future Notice of
Publication of Systems of Records.

After careful consideration of the
comments, the Board has determined
that the final rule will remain as
proposed with two minor changes. First,
in order to allow a sufficient amount of
time to make necessary changes in
approved bond forms, the effective date
has been changed to January 1, 1990.
Second, the final amendment now
explicitly states that notification from
surety must be made to the “Secretary
of the NCUA Board" rather than the
“Secretary of the Board”.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board has determined and
certified that the final rule will not have
a significant economic impact on a
substantial number of small credit
unions (primarily those under $1 million
in assets). The rule will not impose an
additional burden upon credit unions.
Accordingly, the Board has determined
that a Regulatory Flexibility Analysis is
not required.

Paperwork Reduction Act

This rule would impose two
paperwork requirements. Bonding
companies would need to add an
additional provision in their bond forms,
and, pursuant to this provision, each
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bonding company would need to report
terminations to the NCUA Board. It
seems likely that these requirements
will affect less than ten surety bond
companies; therefore, the requirements
of the Paperwork Reduction Act do not
apply. .
Executive Order 12612

While § 701.20 applies only to Federal
credit unions, § 741.1 establishes the
requirements of § 701.20 as minimum
standards for all federally-insured credit
unions. Thus, this rule may affect state-
chartered, federally-insured credit
unions. The NCUA Board, pursuant to
Executive Order 12612, has determined,
however, that the proposed amendment
will not have a substantial direct effect
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Further,
while the proposed amendment may
affect state-chartered, federally-insured
credit unions, it will not preempt
provisions of state law or regulation.

List of Subjects in 12 CFR Part 701

Credit unions, Fidelity bond,
Insurance coverage, Bond forms.

By the National Credit Union
Administration Board on April 21, 1989.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA amends its
regulations as follows:

PART 701—{AMENDED]

1. The authority citations for Part 701
continue to read as follows:

Authority: 12 U.S.C. 1755, 1756, 1757, 1759,
1761a, 1761b, 1767, 1782, 1784, 1787, 1789, and
1798.

2. Section 701.20(c) of the NCUA Rules
and Regulations is revised to read as
follows:

§701.20 [Amended]
* * * * *

(c) Minimum coverage; approved
forms. Every Federal credit union will
maintain bond and insurance coverage
with a company holding a certificate of
authority from the Secretary of the
Treasury. Credit Union Blanket Bond
Standard Form No. 23 of the Surety
Association of America (revised to May,
1950) is considered the minimum
coverage required and is approved.
Credit Union Blanket Bond Forms 581
and 582 are also approved. Any other
basic bond forms, and all riders and
endorsements which limit the coverage
provided by approved bond forms, must
receive the prior written approval of the

NCUA Board. Fidelity bonds must
provide coverage for the fraud or
dishonesty of all employees, directors,
officers, and supervisory and credit
committeee members. Notwithstanding
the foregoing, effective January 1, 1990,
all bonds must include a provision, in a
form approved by the NCUA Board,
requiring written notification by surety
to the Board:

(1) When the bond of a credit union is
terminated in its entirety; or

(2) When bond coverage is
terminated, by issuance of a written
notice, on an employee, director, officer,
supervisory or credit committee
member.
Said notification shall be sent to the
Secretary of the NCUA Board or
designee and shall include a brief
statement of cause for termination.

[FR Doc. 89-10263 Filed 4-28-89; 8:45 am)
BILLING CODE 7535-01-M

12 CFR Part 701

Treasury Tax and Loan Accounts;
Federal Credit Unions Acting as
Depositaries and Financlal Agents of
the Government

AGENCY: National Credit Union
Administration (“NCUA").
ACTION: Final amendment.

SUMMARY: Pursuant to its regulatory
review program, the NCUA Board issued
proposed amendments to §§ 701.37-1
(“Treasury Tax and Loan Accounts’)
and 701.37-2 (“Federal Credit Unions
Acting as Depositaries and Financial
Agents of the Government") of its
regulations. The amendments were
intended to clarify and simplify these
regulations. The Board is now finalizing
the proposed amendments.

EFFECTIVE DATE: May 1, 1989.

ADDRESS: National Credit Union
Administration, 1778 G Street NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Julie Tamuleviz, Staff Attorney, Office
of General Counsel, at the above
address or telephone: (202) 682-9630.
SUPPLEMENTARY INFORMATION: Pursuant
to its regulatory review program, on
October 24, 1988, the NCUA Board
issued proposed amendments to

§§ 701.37-1 (“Treasury Tax and Loan
Accounts”) and 701.37~2 (“Federal
Credit Unions Acting as Depositaries
and Financial Agents of the
Government") of its Rules and
Regulations with a ninety-day public
comment period. (See 53 FR 41611.)
These provisions of the regulations
implement the authority of Federal

credit unions to serve as depositaries
and financial agents of the United
States, subject to regulation by the
United States Treasury Department. The
proposed amendments consolidated and
clarified these regulations. Comments
were requested on the proposed
amendments and any other suggested
modifications to the regulations.

Five comment letters were received
on the proposed amendments.
Comments were received from two
credit union trade associations, one
credit union league, and two credit
unions. The commenters all supported
the proposed amendments to the
regulations. No further modifications
were suggested.

The Board is finalizing the proposed
amendments. This final amendment is
substantially similar to the proposal. No
further explanation of the regulation is
needed since background information as
well as a complete section-by-section
analysis is found in the Supplementary
Information section of the proposed rule.
Federal credit unions are reminded that
the Department of Treasury regulates
their activities as depositary and
financial agents of the United States and
as tax and loan depositaries. (See 31
CFR Parts 202, 203 and 214.) Federal
credit unions should review Treasury’s
regulations for a full explanation of their
responsibilities when serving in these
capacities.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board certifies that this
amendment does not have a significant
impact on a substantial number of small
credit unions. Accordingly, the Board
has determined that a Regulatory
Flexibility Analysis is not required.

Paperwork Reduction Act

This amendment does not impose any
paperwork requirements.

List of Subjects in 12 CFR Part 701

Credit unions; Treasury tax and loan
accounts; Depositaries of public money
and financial agents.

By the National Credit Union
Administration Board on April 21, 1983.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA is amending its
regulations as follows:

PART 701—[AMENDED]

1. That the authority citation for Part
701 continues to read as follows:
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Authority: 12 U.S.C. 1755, 1756, 1757,
1759, 17681a, 1761b, 1768, 1767, 1782, 1784,
1787, 1789 and 1798,

Section 701.31 is also authorized by 15
U.S.C. 1601 et seq., 42 U.S.C. 1981 and 42
U.S.C. 3601-3610.

§§ 701.37-1 and 701.37-2 [Removed]
2. That §§ 701.37-1 and 701.37-2 be
removed.
3. That new § 701.37 is added as
follows:

§ 701.37 Treasury tax and loan
depositaries; depositaries and financial
agents of the Government.

(a) Definitions. (1) “Treasury Tax and
Loan (“TT&L”) Remittance Account”
means a nondividend-paying account,
the balance of which is subject to the
right of immediate withdrawal,
established for receipt of payments of
Federal taxes and certain United States
obligations under United States
Treasury Department regulations.

(2) “TT&L Note Account” means an
account subject to the right of immediate
call, evidencing funds held by
depositaries electing the note option
under United States Treasury
Department regulations.

(3) “Treasury General Account”
mearis an account, established under
United States Treasury Department
regulations, in which a zero balance
may be maintained and from which the
entire balance may be withdrawn by the
depositor immediately under all
circumstances except closure of the
credit union.

(4) “U.S. Treasury Time Deposit—
Open Account” means a nondividend-
bearing account, established under
United States Treasury Department
regulations, which generally may not be
withdrawn until the expiration of 14
days after the date of the United States
Treasury Department’s written notice of
intent to withdraw.

(b} Subject to regulation of the United
States Treasury Department, a Federal
credit union may serve as a Treasury
tax and loan depositary, a depositary of
Federal taxes, a depositary of public
money, and a financial agent of the
United States Government. In serving in
these capacities, a Federal credit union
may maintain the accounts defined in
subsection (a), pledge collateral, and
perform the services described under
United States Treasury Department
regulations for institutions acting in
these capacities.

(c) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and a U.S.
Treasury Time Deposit—Open Account
shall be considered deposits of public
funds. Funds held in a TT&L Remittance
Account and a TT&L Note Account shall

be added together and insured up to a
maximum of $100,000 in the aggregate.
Funds held in a Treasury General
Account and a U.S. Treasury Time
Deposit—Open Account shall be added
together and insured up to a maximum
of $100,000 in the aggregate.

(d) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and U.S.
Treasury Time Deposit—Open Account
are not subject to the 60-day notice
requirement of Article III, section 5(a) of
the Federal Credit Union Bylaws.

[FR Doc. 89-10265 Filed 4-28-89; 8:45 am]
BILLING CODE 7535-01-M

12 CFR Parts 701 and 703

Loans to Members and Lines of Credit
to Members; Investment and Deposit
Activities

AGENCY: National Credit Union
Administration ("NCUA").

ACTION: Final amendment.

SUMMARY: On May 31, 1988, NCUA
published an interim final amendment to
Parts 701 and 703 of its regulations
permitting a Federal credit union to
purchase put options to reduce risk of
loss from interest rate increases on real
estate loans being produced for sale on
the secondary market. The interim final
amendment was made effective
immediately. A 90-day comment period
was provided. NCUA has reviewed the
comments received and has now made
the amendment final. The final
amendment is substantially similar to
the interim final amendment.

EFFECTIVE DATE: May 1, 1989.

ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Edward P. Dupcak, Office of
Examination and Insurance, at the
above address, or telephone (202) 682-
9640; or Julie Tamuleviz, Office of
General Counsel, at the above address,
or telephone (202) 682-9630.
SUPPLEMENTARY INFORMATION: On May
31, 1988, NCUA published an interim
final amendment to Parts 701 and 703 of
its regulations (12 CFR Parts 701 and
703} permitting a Federal credit union
(“FCU") to purchase put options to
reduce risk of loss from interest rate
increases on real estate loans being
produced for sale on the secondary
market. (See 53 FR 19748). The interim
final rule was made effective
immediately, permitting FCU’s to take
advantage of this new tool during the
peak of the real estate lending season.

Public comment on the rule was
requested, and a 90-day public comment
period was provided.

Seven comment letters on the interim
final rule were received. Comments
were received from five FCU’s; one
credit union trade association; and one
banking trade association. Six of the
commenters were generally in favor of
the rule. One FCU opposed it on the
basis that options are too complex for
most FCU's.

Sections 701.21(i} (2) and (3) of the
interim final amendment require an FCU
to obtain prior NCUA Regional Office
permission to purchase put options and
submit monthly reports on its put option
activity to the Regional Office. These
requirements were included to enable
NCUA to monitor FCU’s use of the new
authority while the interim amendment
was in place and thereby prevent risk to
the National Credit Union Share
Insurance Fund. It was anticipated that
the requirements would be dropped in
the final rule, provided FCU experience
with the new authority during the period
of the interim amendment was positive.
Four of the commenters supported the
deletion of these requirements.

NCUA's Regional Offices have been
surveyed to determine the extent of FCU
use of put options. The survey revealed
that FCU utilization of the option
authority has been extremely limited.
The NCUA Board believes that at this
time there is not sufficient FCU
experience with these transactions to
eliminate the prior approval and
reporting requirements. These
requirements are therefore retained in
the final amendment. A provision has
been added, however, allowing NCUA
Regional Directors to waive the monthly
reporting requirement on a case-by-case
basis for those FCU’s with a proven
record of responsible use of the put
option authority. Further, the
requirements may be reviewed at a later
date when a greater base of experience
has been obtained.

One commenter stated that FCU’s
should be permitted to purchase put
options from other than primary dealers.
The interim final amendment provides
that put options may only be purchased
through a contract market designated by
the Commodity Futures Trading
Commission or through a primary dealer
in Government securities. The term
“primary dealer in Government
securities” is defined in the interim final
amendment. Given the current limited
use of the put option authority, the
Board sees no reason to extend the
authority at this time. Put options are
currently readily available through
primary dealers.
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The Board is adopting the interim
final amendment as a final amendment
which is substantially similar to the
interim amendment. The only change is
to § 701.21(i)(3)(i) which will allow
NCUA Regional Directors to waive the
monthly reporting requirements on a
case-by-case basis.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board hereby certifies that
this final amendment will not have a
significant impact on a substantial
number of small credit unions.
Accordingly, the Board has determined
that a Regulatory Flexibility Analysis is
not required.

Paperwork Reduction Act

The Paperwork Reduction Act is not
applicable since it is expected that less
than 10 FCU's will be affected by the
final amendment.

Executive Order 12612

This amendment does not affect state
regulation of credit unions. It
implements provisions of the Federal
Credit Union Act applying only to
Federal credit unions.

List of Subjects
12 CFR Part 701

Credit unions, Financial options
contracts.

12 CFR Part 703

Credit unions, Investments.

By the National Credit Union
Administration Board on April 21, 1989,
Becky Baker,

Secretary of the Board,

Accordingly, NCUA amends its
regulations as follows:

PART 701—[AMENDED]

1. The authority citation for Part 701
continues to read as follows:

Authority: 12 U.S.C. 1755, 1756, 1757, 1759,
1761a, 1761b, 1768, 1767, 1782, 1784, 1787,
1789, and 1798.

Section 701.31 is also authorized by 15
U.S.C. 1601 et seq., 42 U.S.C. 1981 and 42
U.S.C. 3601-3610.

2. Section 701.21 is amended by
revising paragraph (i):

§701.21 Loans to members and lines of
credit to members.

* * * * *

(i) Put option purchases in managing
Increased interest-rate risk for real
estate loans produced for sale on the
secondary market—(1) Definitions. For
purposes of this § 701.21(i):

(i) “Financial options contract” means
an agreement to make or take delivery
of a standardized financial instrument
upon demand by the holder of the
contract at any time prior to the
expiration date specified in the
agreement, under terms and conditions
established either by:

(A) A contract market designated for
trading such contracts by the
Commodity Futures Trading
Commission, or

(B) By a Federal credit union and a
primary dealer in Government securities
that are counterparties in an over-the-
counter transaction.

(ii) “FHLMC security” means
obligations or other securities which are
or ever have been sold by the Federal
Home Loan Mortgage Corporation
pursuant to section 305 or 306 of the
Federal Home Loan Mortgage
Corporation Act (12 U.S.C. 1454 and
1455).

(iii) “FNMA security” means an
obligation, participation, or any
instrument of or issued by, or fully
guaranteed as to principal and interest
by, the Federal National Mortgage
Association.

(iv) “"GNMA security” means an
obligation, participation, or any
instrument of or issued by, or fully
guaranteed as to principal and interest
by, the Government National Mortgage
Association.

(v) “Long position” means the holding
of a financial options contract with the
option to make or take delivery of a
financial instrument.

(vi) “Primary dealer in Government
securities” means:

(A) A member of the Association of
Primary Dealers in United States
Government Securities; or

(B) Any parent, subsidiary, or
affiliated entity of such primary dealer
where the member guarantees (to the
satisfaction of the FCU’s board of
directors) over-the-counter sales of
financial options contracts by the
parent, subsidiary, or affiliated entity to
a Federal credit union.

(vii) “Put” means a financial options
contract which entitles the holder to sell,
entirely at the holder’s option, a
specified quantity of a security at a
specified price at any time until the
stated expiration date of the contract.

(2) Permitted options transactions. A
Federal credit union may, to manage
risk of loss through a decrease in value
of its commitments to originate real
estate loans at specified interest rates,
enter into long put positions on GNMA,
FNMA, and FHLMC securities:

(i) If the real estate loans are to be
sold on the secondary market within
ninety (90) days of closing;

(ii) If the positions are entered into:

{A) Through a contract market
designated by the Commodity Futures
Trading Commission for trading such
contracts, or

(B) With a primary dealer in
Government securities;

(iii) If the positions are entered into
pursuant to written policies and
procedures which are approved by the
Federal credit union’s board of directors,
and include, at a minimum:

(A) The Federal credit union’s
strategy in using financial options
contracts and its analysis of how the
strategy will reduce sensitivity to
changes in price or interest rates in its
commitments to originate real estate
loans at specified interest rates;

(B) A list of brokers or other
intermediaries through which positions
may be entered into;

(C) Quantitative limits (e.g., position
and stop loss limits) on the use of
financial options contracts;

(D) Identification of the persons
involved in financial options contract
transactions, including a description of
these persons’ qualifications, duties, and
limits of authority, and description of
the procedures for segregating these
persons’ duties,

(E) A requirement for written reports
for review by the Federal credit union’s
board of directors at its monthly
meetings, or by a committee appointed
by the board on a monthly basis, of:

(1) The type, amount, expiration date,
correlation, cost of, and current or
projected income or loss from each
position closed since the last board
review, each position currently open
and current gains or losses from such
positions, and each position planned to
be entered into prior to the next board
review;

(2) Compliance with limits established
on the policies and procedures; and

(3) The extent to which the positions
described contributed to reduction of
sensitivity to changes in prices or
interest rates in the Federal credit
union’s commitments to originate real
estate loans at a specified interest rate;
and

(iv) If the Federal credit union has
received written permission from the
appropriate NCUA Regional Director to
engage in financial options contracts
transactions in accordance with this
§ 701.21(i) and its policies and
procedures as written.

(3) Recordkeeping and reporting. (i}
The reports described in -

§ 701.21(i)(2)(iii)(E) for each month must
be submitted to the appropriate NCUA
Regional Office by the end of the
following month. This monthly reporting
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requirement may be waived by the
appropriate NCUA Regional Director on
a case-by-case basis for those Federal
credit unions with a proven record of
responsible use of permitted financial
options contracts.

(ii) The records described in
§ 701.21(i)(2)(iii)(E) must be retained for
two years from the date the financial
options contracts are closed.

{4) Accounting. A Federal credit union
must account for financial options
contracts transactions:

(i) In accordance with standards
established by the NCUA Board in the
Accounting Manual for Federal Credit
Unions, available from NCUA,
Administrative Office, 1776 G St. NW.,
Washington, DC 20456, or such other
instruction as may be deemed
appropriate; or

(ii) To the extent not inconsistent with
NCUA Board instruction, in accordance
with generally accepted accounting
standards or principles.

PART 703—[AMENDED]

3. The authority citation for Part 703 is
revised to read as follows:

Authority: 12 U.S.C. 1757(7), 1757(8),
1757(15), 1766(a), and 1789(a){11).

4. The amendment to § 703.1
published at 53 FR 19752 is adopted as
final without change.

5. The amendment to § 703.4(a)
published at 53 FR 19752 is adopted as
final without change.

[FR Doc. 89-10266 Filed 4-28-89; 8:45 am]
BILLING CODE 7535-01-M

12 CFR Parts 701, 790, 792, and 796

Organization and Operations of
Federal Credit Unions; Description of
NCUA, Requests for Agency Action;
Requests for Information Under the
Freedom of Information Act and
Privacy Act and by Subpoena, Security
Procedures for Classified Information;
Employee Responsibiiity and Conduct

AGENCY: National Credit Union
Administration (“NCUA").
ACTION: Final rule.

SUMMARY: The NCUA Board, in
accordance with its policy to review
existing regulations every three years,
reviewed Part 790 of the NCUA Rules
and Regulations (“Description of Office,
Disclosure of Official Records,
Auvailability of Information™). A
proposed revision and restructuring of
Part 790 into Parts 790 and 792 was
issued by the NCUA Board on October
13, 1988 (see 53 FR 42955, 10/25/88). The
NCUA Board has now adopted the

proposed revision in final form with
minor modifications described below.
Part 790 describes NCUA's organization
and addresses public requests for action
by NCUA. Part 792 addresses requests
for information under the Freedom of
Information Act, the Privacy Act, and by
subpoena and contains information
concerning securities procedures to
protect classified national security
information. The regulations concerning
employee responsibility and conduct
which were previously found in Part 792
have been redesignated as Part 796.

EFFECTIVE DATE: May 1, 1989.

ADDRESS: National Credit Union
Administration, 1776 G Street NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Hattie M. Ulan, Assistant General
Counsel, at the above address, or
telephone (202) 682-9630.

SUPPLEMENTARY INFORMATION: The
NCUA Board has restructured and
revised Part 790 of its Rules and
Regulations. It had been several years
since Part 790 was last revised. The
revision presents the information in a
more logical order and updates the
information found in the rule.

The Board issued a proposed rule on
October 13, 1988, with a ninety-day
public comment period. (See 53 FR
42955, 10/25/88.) Only two public
comment letters were received, one from
a Federal credit union and one from a
national credit union trade association.
Both commenters fully supported the
proposed revisions. The Board has
adopted the proposed revision in final
form with only minor modifications.

The information found in old Part 790
has been divided into Parts 790 and 792.
Part 790 is now entitled *‘Description of
NCUA; Requests for Agency Action”
and contains information concerning
NCUA organization and public requests
for action by NCUA. Section 701.5
(“Other Applications’) was previously
proposed to be removed from the NCUA
Regulations. (See 52 FR 47014, 12/11/87.)
In the proposed revision to Part 790, it
was suggested that some of the
information found in Section 701.5 be
retained in the regulations, but that it fit
more appropriately in Part 790. The
Board proposed that the information in
§ 701.5 be removed and that the
necessary information be placed in
§ 790.3—Requests for Agency Action.
The Board has retained this change in
the final rule.

Part 792 is now entitled “Requests for
Information Under the Freedom of
Information Act and Privacy Act, and by
Subpoena; Security Procedures for
Classified Information.” The title is self-

explanatory. The regulation entitled
*Employee Responsibility and Conduct”
was previously found at Part 792. It has
been redesignated as Part 796, as
proposed.

This final revision contains only
minor modifications from the proposal.
A detailed section-by-section analysis
was set forth in the Supplementary
Information section of the proposal.
Only the modifications made to the
proposal are explained below.

Section 790.2 is entitled “Central and
Regional Office Organization.” It sets
forth the organization of NCUA and
describes all of the offices within the
Agency. Section 790.2(b)(4) of the
proposal described the Office of the
Internal Auditor. In October of 1988, the
Congress passed the 1988 Amendments
to the 1978 Inspector General Act. These
amendments required the NCUA to
establish an Office of Inspector General
by mid-April, 1989. The NCUA Board
established an Office of Inspector
General and has abolished the Office of
Internal Auditor. A description of the
Office of Inspector General has been
substituted for the description of the
Office of Internal Auditor in
§ 790.2(b)(4). In addition, the reference
to the Internal Auditor in the description
of the Office of the Executive Director
found in § 790.2(b}(2) has been deleted
since, according to the 1988
Amendments to the Inspector General
Act, the Inspector General must report
directly to the NCUA Board.

Technical corrections to two proposed
sections have been made. First,
§ 790.2(c)(1) sets forth a chart containing
the addresses of each of the six NCUA
Regional Offices and the states and
territories within the jurisdiction of each
of the Regional Offices. Corrections
have been made to the addresses for
Regions IV and V. Second, a reference
in proposed § 792.41 to § 792.42 has been
changed to § 792.3. This was a
typographical error in the proposal.
Other typographical errors found in the
proposed rules have been corrected.

The remainder of the final revision is
identical to the proposal.

Regulatory Procedures

Since this final rule imposes
requirements on the NCUA rather than
on credit unions, submitters or
requesters of information, the
Regulatory Flexibility Act, the
Paperwork Reduction Act and Executive
Order 12612 (“Federalism”) are
inapplicable.
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List of Subjects
12 CFR Part 790

Credit unions, Description,
Organization.

12 CFR Part 792

Credit unions, Applications, Freedom
of information, Fees, Waivers,
Subpoenas, Privacy, National security
procedures.

By the National Credit Union
Administration Board on April 21, 1989.
Becky Baker,

Secretary, NCUA Board.

Accordingly, NCUA is amending its
regulations as follows:

PART 701—0ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

§701.5 [Removed]
1. Section 701.5 is removed.

2. Part 790 is revised to read as
follows:

PART 790—DESCRIPTION OF NCUA;
REQUESTS FOR AGENCY ACTION

790.1 Scope.

790.2 Central and regional office
organization.

790.3 Requests for agency action.

Authority: 12 U.S.C. 1768, 12 U.S.C. 1789, 12
U.5.C. 1795f, 5 U.S.C. 552.

§790.1 Scope.

This part contains a description of
NCUA'’s organization and the
procedures for public requests for action
by the Agency. Part 790 pertains to the
practices of the National Credit Union
Administration only and does not apply
to credit union operations.

§790.2 Central and regional office
organization.

(a) General organization. NCUA is
composed of the NCUA Board with a
Central Office in Washington, DC, six
Regional Offices, and the NCUA Central
Liquidity Facility. :

(b) Central Office. The Central Office
address is NCUA, 1776 G Street NW.,
Washington, DC 20456,

(1) The NCUA Board. NCUA is
managed by its Board. The Board
consists of three members appointed by
the President, with the advice and
consent of the Senate, for six-year
terms. One Board member is designated
by the President to be Chairman of the
Board. A second member is designated
by the Board to be Vice-Chairman. The
Board also serves as the Board of
Ilirectors of the Central Liquidity
I'acility.

(2) Secretary of the Board. The
Secretary of the Board is responsible for
the secretarial functions of the National
Credit Union Administration Board. The
Secretary’s responsibilities include
preparing of agendas for meetings of the
Board, preparing and maintaining the
minutes for all official actions taken by
the Board, and executing all documents
adopted by the Board or under its
direction. The Secretary also serves as
the Secretary of the Central Liquidity
Facility.

(3). Office of the Executive Director.
The Executive Director translates NCUA
Board policy decisions into workable
programs, delegates responsibility for
these programs to appropriate staff
members, and coordinates the activities
of the senior executive staff, which
includes: The General Counsel; Chief
Economist; the Regional Directors; and
the Office Directors for Public and
Congressional Affairs, for Examination
and Insurance, and for Information
Systems. Because of the nature of the
attorney/client relationship between the
Board and General Counsel, the General
Counsel may be directed by the Board
not to disclose discussions and/or
assignments with anyone, including the
Executive Director. The Executive
Director is otherwise to be privy to all
matters within senior executive staff’s
responsibility. The Executive Director is
also responsible for managing the
Personnel Office, the Controller's Office,
and the Administrative Office.

(4) Office of Examination and
Insurance. The Director of the Office of
Examination and Insurance: Formulates
standards and procedures for
examination and supervision of the
community of federally-insured credit
unions, and reports to the Board on the
performance of the examination
program; administers the National
Credit Union Share Insurance Fund, and
reports on its condition and
performance, including the premiums
invested, income earned, and assistance
provided; serves as the Agency’s expert
on accounting principles and standards,
on auditing standards, and on
investments for credit unions, and
represents NCUA at meetings with the
AICPA, FFIEC and GAO; and collects
data and provides statistical and
economical reports and research papers
on market trends affecting credit unions.

(5) Office of General Counsel. The
General Counsel has overall
responsibility for all legal matters
affecting NCUA and for liaison with the
Department of Justice. The General
Counsel represents NCUA in all
litigation and administrative hearings
when such direct representation is
permitted by law and, in other

instances, assists the attorneys
responsible for the conduct of such
litigation. The General Counsel also
provides NCUA with legal advice and
opinions on all matters of law, and the
public with interpretations of the
Federal Credit Union Act, the NCUA
Rules and Regulations, and other NCUA
Board dircctives. The General Counsel
has responsibility for the drafting,
reviewing, and publication of all items
which appear in the Federal Register,
including rules, regulations, and notices
required by law.

(6) Office of the Inspector General.
The Inspector General is responsible for
scheduling and conducting independent
audits and investigations of all NCUA
programs and functions to promote
efficiency, uncover waste, fraud, abuse,
and noncompliance with statutory and
other requirements. The Inspector
General also reviews legislation and
regulations for their economic impact
and prevention of fraud and abuse. The
Inspector General reports directly to the
NCUA Board and provides semiannual
reports to Congress of its activities.

{7) Office of the Chief Economist. The
Chief Economist is responsible for
developing and conducting research
projects in support of NCUA programs,
and for preparing periodic reports on
research activities for the information
and use of agency staff, credit union
officials, state credit union supervisory
authorities, and other governmental and
private groups.

(8) Office of Public and Congressional
Affairs. The Director of the Office of
Public and Congressional Affairs is
responsible for maintaining NCUA's
relationship with the public and the
media; for liaison with the U.S,
Congress, and with other Executive
Branch agencies concerning legislative
matters; and for the analysis and
development of legislative proposals
and public affairs programs.

(9) Office of Information Systems. The
Director of the Office of Information
Systems has responsibility for managing
and operating NCUA'’s electronic data
processing operations and for meeting
the Agency’s needs for automated
systems and computing. The Director
appraises and reviews analytical and
statistical reporting systems for which
the Office is responsible, and reports to
the Board whether such systems meet
Agency needs.

(10) Controller’s Office. The
Controller, as NCUA's chief financial
officer, is in charge of budgetary,
accounting and financial matters for the
Agency. The Controller is responsible
for submitting annual budget and
staffing requests for approval by the



Federal Register |/ Vol.

54, No. 82 / Monday, May 1, 1989 / Rules and Regulations

18475

NCUA Board, and, as required, by the
Office of Management and Budget; for
collecting from federally-insured credit
unions the capitalization deposits
required as a condition of deposit
insurance, and, as determined by the
Board, for collecting from Federal credit
unions annual operating fees; for
processing payroll, travel, and
commercial account disbursements; and
for preparing internal financial reports.
(11} Personnel Office. The Personnel
Office is responsible for comprehensive
personnel management, including
developing programs for recruitment

and placement, position classifications
and management, employee-
management relations, employee
incentives and awards, and employee
development and training.

(12) Office of Administration. The
Director of the Office of Administration
is responsible for managing the
Agency’s resources and providing
NCUA’s executive offices and Regional
Directors with administrative services
generally, including: Agency security;
information resources management;
contracting and procurement; contract
management; management of equipment

and supplies; acquisition, layout and
management of office space, records
management; printing and graphics; and
warehousing and distribution. The
Director is also responsible, in
conjunction with the Office of General
Counsel, in carrying out the Agency's
responsibilities under the Freedom of
Information Act, the Privacy Act, and
the Paperwork Reduction Act, and in
directing Agency responses to reporting
requirements.

(c) Regional offices. (1) NCUA's
programs are conducted through six
regional offices:

Region No. Area within region Office address

Lererecsresessansenseorsans Connecticut, Maine, Massachusetts, New Hampshire, New Jersey, New York, Puerto | 9 Washington Squara, Washington Avenue Extension,
Rico, Rhode Island, Vermont, Virgin Istands. Albany, NY 12205.

T Delawars, District of Columbia, Maryland, Pennsylvania, Virginia, West Virginia...................] 1776 G Street, NW., Suite 800, Washington, DC 20006.

L O Alabama, Arkansas, Fiorida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, | 7000 Central Parkway, Suite 1600, Atlanta, GA 30328.
South Carolina, Tennessee.

IV ceeeeerraenseeane | inois, Indiana, Michigan, Missouri, Ohio, Wisconsin 300 Park Bivd., Suite 155, Itasca, IL 60143.

V ocrerseenessssaseons Arizona, Colorado, lowa, Kansas, Minnesota, Nebraska, New Mexico, North Dakota, | 4807 Spicewood Spring Road, Suite 5200, Austin, TX
South Dakota, Oklahoma, Texas, Utah, Wyoming. 78759.

L/ IO Alaska, American Samoa, California, Guam, Hawaii, idaho, Montana, Nevada, Cregon, | 2300 Clayton Road, Suite 1350, Concord, CA 94520.
Washington.

(2) A Regional Director is in charge of
each Regional Office. The Regional
Director manages NCUA's programs in
the Region assigned in accordance with
established policies. This person’s
duties include: Directing chartering,
insurance, examination, and supervision
programs to promote and assure safety
and soundness; managing regional
resources to meet program objectives in
the most economical and practical
manner; and maintaining good public
relations with public, private, and
governmental organizations, Federal
credit union officials, credit union
organizations, and other groups which
have an interest in credit union matters
in the assigned Region. The Director
maintains liaison and cooperation with
other regional offices of Federal
departments and agencies, state
agencies, city and county officials, and
other governmental units that affect
credit unions. The Regional Director is
aided by a Deputy Regional Director
and an Associate Regional Director.
Staff working in the Regional Office,
with the exception of the Special
Actions staff, report to the Deputy
Regional Director. Each Region is
divided into examiner districts, each
assigned to a Supervisory Examiner;
groups of examiners are directed by a
Supervisory Examiner, each of whom in
turn reports directly to the Associate
Regional Director. Special Actions staff
also report to the Associate Regional
Director.

(d) NCUA Central Liquidity Facility
(“CLF")—(1) General Organization. The
CLF was created to improve general
financial stability by providing funds to
meet the liquidity needs of credit unions.
It is a mixed ownership Government
corporation under the Government
Corporation Control Act (31 U.S.C. 9101
et seq.). The CLF’s corporate
headquarters is located at 1776 G Street,
NW., Washington, DC 20456. NCUA's
Central and Regional Offices provide
services and information to the CLF on a
cost reimbursable basis; depending upon
need, employees of CLF may be
assigned to the Regional Offices. The
CLF is also assisted in its operations by
corporate credit unions designated as
“Agent Members,” which provide CLF
services to other credit unions lacking
direct access to the CLF.

(2) Board of Directors. The CLF is
managed by the NCUA Board, which
acts as the CLF Board of Directors. The
Chairman of the NCUA Board is the
Chairman of the CLF Board of Directors.
The CLF Board is assisted in managing
the CLF by these officers, who are
appointed by and are responsible to the
CLF Board: President, Vice President for
Credit, Vice President for Finance,
Secretary, and Treasurer.

(3) President. The President is the
chief executive officer of the CLF and
works under the general supervision of
the CLF Board. The President provides
overall executive direction and guidance
and is responsible for the ongoing
management of the CLF. The President

manages the CLF staff and their
activities in the Central Office and the
Regions; provides general supervision to
the other officers of the CLF; and
initiates and maintains working
relationships with the credit union
community, other Federal and state
government authorities, and the banking
and investment communities.

(4) Vice President for Credit. The Vice
President for Credit is responsible for
planning, implementing, and directing
programs related to the CLF's lending
policies, procedures and regulations.
The Vice President for Credit has
responsibility for directing CLF lending
to regular members, agent members and
agent group representatives, and for
monitoring lending activities throughout
the CLF to assure conformity with
policies, procedures and regulations.
The Vice President for Credit must also
develop and maintain a working
relationship with state supervisors, state
insurance authorities, and Federal
financial agencies.

(5) Vice President for Finance. The
Vice President for Finance is
responsible for planning, implementing,
and directing borrowing and investment
programs to finance CLF operations. The
Vice President for Finance has
responsibility for directing CLF
borrowing from the Federal Financing
Bank and other sources; for the CLF's
investment of funds in the U.S.
Government and agency securities; and
for developing and maintaining working
relationships with the investment and

A\



18476 Federal Register / Vol.

54, No. 82 /[ Monday, May 1, 1989 / Rules and Regulations

banking communities and Federal
financial agencies.

(6) Treasurer. The Treasurer develops
and manages the CLF’s operational
systems to monitor and report the use of
the CLF’s funds. The Treasurer
establishes accounting policies and
procedures for the CLF, and maintains
working relationships with Agent
members, state supervisors, state
insurance corporations, and Federal
financial agencies.

(7) Secretary. The Secretary of the
NCUA Board serves as the Secretary of
the CLF. The Secretary has
responsibility for preparing the Board's
agenda, giving all required notices, and
keeping the minutes of the Board.

§790.3 Requests for agency action.

Except as otherwise provided by
NCUA regulation, all applications,
requests, and submittals for Agency
action shall be in writing and addressed
to the appropriate Office described in
§ 790.2. This will usually be one of the
Regional Offices. In instances where the
appropriate Office cannot be
determined, requests should be sent to
the Office of Public and Congressional
Affairs,

PART 796—[REDESIGNATED FROM
PART 792]

3. Part 792 of the NCUA Regulations,
entitled “NCUA Employee
Responsibility and Conduct,” is
redesignated as Part 796 of the NCUA
Regulations.

4. Part 792 of the NCUA Regulations is
added to read as follows:

PART 792—REQUESTS FOR
INFORMATION UNDER THE FREEDOM
OF INFORMATION ACT AND PRIVACY
ACT, AND BY SUBPOENA; SECURITY
PROCEDURES FOR CLASSIFIED
INFORMATION

Subpart A—The Freedom of Information
Act

Sec.

7921 Scope.

792.2 Information made available to the
public and requests for such information.

792.3 Unpublished, confidential and
privileged information.

792.4 Release of exempt records.

792.5 Fees for document scarch, review, and
duplication; waiver and reduction of
fees.

7928 Agency determination.

792.7 Confidential commercial information.

Subpart B—The Privacy Act

792.20 Scope.

792.21 Definitions.

782.22 Procedures for requests pertaining to
individual records in a system of records.

792.23 Times, places, and requirements for
identification of individuals making
requests and identification of records
requested.

792.24 Notice of existence of records, access
decisions and disclosure of requested
information; time limits.

792.25 Special procedures: Information
furnished by other agencies; medical
records.

792.28 Requests for correction or
amendment to record; administrative
review of requests.

792.27 Appeal of initial determination.

792.28 Disclosure of record to person other
than the individual to whom it pertains.

792.29 Accounting for disclosures.

792.30 Requests for accounting for
disclosures.

792.31 Collection of information from
individuals; information forms.

792.32 Contracting for the operation of a
system of records.

792.33 Fees.

792.34 Exemptions.

792.35 Security of systems of records.

792.36 Use and collection of Social Security
numbers,

792.37 Training and employee standards of
conduct with regard to privacy.

Subpart C—Subpoenas
79240 Service.

792.41 Advice to person served.
79242 Appearance by person served.

Subpart D—Security Procedures for
Classified information
792.50 Program.
792.51 Procedures.

Authority: 12 U.S.C. 1766, 12 U.S.C. 178, 12
U.S.C. 1795f 5 U.S.C. 552, 5 U.S.C. 552a,
Executive Orders 12600 and 12356.

Subpart A-~The Freedom of
Information Act

§ 792.1 Scope.

This subpart sets forth the procedures
for processing requests for information
under the Freedom of Information Act
(“FOIA™) (5 U.S.C. 552).

§792.2 Information made available to the
public and requests for such information.

(a) Except to the extent that the
matters set forth herein relate to or
contain information which is exempted
from public disclosure under the FOIA
as amendad (5 U.S.C. 552) or are
promptly published and copies are for
sale, NCUA shall make available for
public inspection and copying, upon
request made in accordance with the
provisions of § 792.2(g):

(1) The final opinions, including
concurring and dissenting opinions, and
orders, made in the adjudication of
cases;

(2) Those statements of policy and
interpretations which have been
adopted by NCUA and are not
published in the Federal Register; and

(3} Administrative staff manuals and
instructions to staff affecting a member
of the public.

(b) To the extent required to prevent a
clearly unwarranted invasion of
personal privacy, NCUA may delete
identifying details when an opinion,
statement of policy, interpretation, or
staff manual or instruction is made
available or published. In each case, the
justification for the deletion shall be
fully explained in writing.

(c) NCUA also maintains current
indices providing identifying
information for the public for any matter
referred to in paragraph {a) of this
section issued, adopted, or promulgated
after July 4, 1967. Manuals relating to
general and technical information and
booklets published by NCUA are listed
on the “NCUA Publications List,” which
indicates those items available from the
Agency. The Directory of Credit Unions,
published by NCUA, is also available. A
list of statements of policy, NCUA
Instructions, Bulletins, Letters to Credit
Unions and certain internal manuals are
maintained on a “Directives Control
Index.” NCUA has determined that
publication of the indices is unnecessary
and impractical, but copies of indices
will be provided on request at their
duplication cost and are available for
public inspection and copying. The
listing of any material in any index is for
the convenience of possible users of the
materials and does not constitute a
determination that all of the items listed
will be disclosed or are subject to
disclosure.

{(d}) The materials referred to in
paragraph (a) of this section may be
relied on, used, or cited as precedent by
NCUA against a party, provided:

(1) The materials have been indexed
and either made available or published;
or

(2) The party has actual and timely
notice of the materials’ contents.

(e) Except with respect to records
made available under this section or
published in the Federal Register, or to
the extend that records relate to or
contain information which is exempt
from public disclosure under the FOIA,
NCUA, upon a request which
reasonably describes records and is
made in accordance with § 792.2(g), will
make such records available to any
person who agrees to pay the direct
costs specified in § 792,5. A “reasonable
description” is one which is sufficient to
enable a professional employee of -
NCUA, who is familiar with the subject
area of the request, to locate the record
with a reasonable amount of effort.

{f) Information centers. The Central
Office and the Regional Offices are
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designated as Information Centers for
the NCUA. The Freedom of Information
Officer of the Administrative Office is
responsible for the operation of the
Informatior Center maintained at the
Central Office. The Regional Directors
are responsible for the operation of the
Information Centers in their Regional
Offices.

(g) Methods of request—(1) Indices.
Requests for indices should be made to
NCUA, Administrative Office, 1776 G
Street, NW., Washington, DC 20456. The
indices indicate how to obtain the
documents listed therein.

(2) All other records. Requests for all
other records made under § 792.3(e)
should be addressed to the appropriate
Regional Director. When the location of
requested records is not know, or it is
known that such records are located in
the Central Office, the request should be
addressed to the Freedom of
Information Officer of the
Administrative Office at the address
noted in § 792.2(g)(i).

(3) Improper address. Failure to
properly address a request may defer
the effective date of receipt by NCUA
for commencement of the time limitation
stated in § 792.6(a](i), to take account of
the time reasonably required to forward
the request to the appropriate office or
employee.

§792.3 Unpublished, confidential and
privileged information.

(a) All records of NCUA or any
officer, employee, or agent thereof, are
confidential, privileged and not subject
to disclosure, except as otherwise
provided in this Part, if such records are:

(1) Records specifically authorized
under criteria established by an
Executive Order to be kept secret in the
interest of national defense or foreign
policy and are in fact properly classified
pursuant to an Executive Order.

(2) Records related solely to NCUA
internal personnel rules and practices.
This exemption applies to internal rules
or instructions which must be kept
confidential in order to assure effective
performance of the functions and
activities for which NCUA is
responsible and which do not materially
affect members of the public. This
exemption also applies to manuals and
instructions to the extent that release of
the information contained therein would
permit circumvention of laws or
regulations.

(3) Specifically exempted from
disclosure by statute, where the statute
either makes nondisclosure mandatory
or establishes particular criteria for
withholding information.

(4) Records which contain trade
secrets and commercial or financial

information which relate to the business,
personal or financial affairs of any
person or organization, are furnished to
NCUA, and are confidential or
privileged. This exemption includes, but
is not limited to, various types of
confidential sales and cost statistics,
trade secrets, and names of key
customers and personnel. Assurances of
confidentiality given by staff are not
binding on NCUA.

(5) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a private party in
litigation with NCUA. This exemption
preserves the existing freedom of NCUA
officials and employees to engage in full
and frank written or taped
communications with each other and
with officials and employees of other
agencies. It includes, but is not limited
to, inter-agency and intra-agency
reports, memoranda, letters,
correspondence, work papers, and
minutes of meetings, as well as staff
papers prepared for use within NCUA or
in concert with other governmental
agencies.

(6) Personnel, medical, and similar
files (including financial files), the
disclosure of which without written
permission would constitute a clearly
unwarranted invasion of personal
privacy. Files exempt from disclosure
include, but are not limited to:

(i) The personnel records of the
NCUA;

(ii) The personnel records voluntarily
submitted by private parties in response
to NCUA'’s requests for proposals; and

(iii) Files containing reports, records
or other material pertaining to
individual cases in which disciplinary or
other administrative action has been or
may be taken.

{7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information;

(i) Could reasonably be expected to
interfere with enforcement proceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforcement
authority in the course of a criminal
investigation on or by an agency
conducting a lawful national security

intelligence investigation, information
furnished by the confidential source;

(v) Would disclose techniques and
procedures for law enforcement
investigation or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual. This includes, but is not
limited to, information relating to
enforcement proceedings upon which
NCUA has acted or will act in the
future.

(8) Contained in or related to
examination, operating or condition
reports prepared by, or on behalf of, or
for the use of NCUA or any agency
responsible for the regulation or
supervision of financial institutions.
This includes all information, whether in
formal or informal report form, the
disclosure of which would harm the
financial security of credit unions or
would interfere with the relationship
between NCUA and credit unions.

§792.4 Release of exempt records.

(a) Prohibition against disclosure.
Except as provided in § 792.4(b), no
officer, employee, or agent of NCUA or
of any federally-insured credit union
shall disclose or permit the disclosure of
any exempt records of the Agency to
any person other than those NCUA or
credit union officers, employees, or
agents properly entitled to such
information for the performance of their
official duties.

(b) Disclosure authorized. Exempt
NCUA records may be disclosed only in
accordance with the following
conditions and requirements:

(1) Exempt records—Disclosure to
credit unions, financial institutions and
state and Federal agencies. The NCUA
Board or any person designated by it in
writing, in its sole discretion, may make
available to certain governmental
agencies and insured financial
institutions copies of reports of
examination and other documents,
papers or information for their use,
when necessary, in the performance of
their official duties or functions. All
reports, documents and papers made
available pursuant to this paragraph
shall remain the property of NCUA. No
person, agency or employee shall
disclose the reports or exempt records
without NCUA'’s express written
authorization.

(2) Exempt records—Disclosure to
investigatory agencies. The NCUA
Board, or any person designated by it in
writing, in its discretion and in
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appropriate circumstances, may disclose
to proper Federal or state authorities
copies of exempt records pertaining to
irregularities discovered in credit unions
which may constitute either unsafe or
unsound practices or violations of
Federal or state civil or criminal law.

(3) Exempt records—Disclosure to
third parties. The NCUA Board, or any
person designated by it in writing, may
disclose copies of exempt records to any
third party where requested to do so in
writing. The request shall: (i) Specify the
record or records to which access is
requested; and (ii) give the reasons for
the request. Any NCUA employee
authorized to disclose exempt NCUA
records to third parties may disclose the
records only upon determining that good
cause exists for the disclosure. The
designated NCUA official shall impose
such terms and conditions as are
deemed necessary to protect the
confidential nature of the record, the
financial integrity of any credit union or
other organization or person to which
the records relate, and the legitimate
privacy interests of any individual
named in such records.

§792.5 Fees for document sezrch, review,
&nd duplication; walver and reduction of
fees.

(a} Definitions. (1) “Direct casts”
means those expenditures which NCUA
actually incurs in searching for,
duplicating and reviewing documents to
respond to a FOIA request.

(2) “Search” means all time spent
looking for material that is responsive to
a request, including page-by-page ar
line-by-line identification of material
within documents. Searches may be
done manually or by computer using
existing programming.

(3) “Duplication” means the process of
making a copy of a document needed to
respond to a FOIA request.

(4) “Review" means:

{i) The process of examining
documents located in response to a
request that is for a commercial use (see
§ 792.5(a)(5)) to determine whether any
portion of a document located is
permitted to be withheld; and

(ii) The process of preparing such
documents for disclosure.

(5} “Commercial use request” means a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.

(6) “Educational institution” means a
preschool, an elementary or secondary
school, an institution of undergraduate
higher education, an institution of

graduate higher education, an institution
of professional education, and an
institution of vocational education
operating a program or programs of
scholarly research.

(7) "Noncommercial scientific
institution” means an institution:

(i) That is not operated on a
“commercial” basis as that term is used
in § 792.5(a)(5); and

(ii) That is operated solely for the
purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry.

(8) “Representative of the news
media” means any person actively
gathering news for an entity that is
organized and operated to publish or
broadcast news to the public. Included
within the meaning of “public” is the
credit union community. The term
“news"” means information that is about
current events or that would be of
current interest to the public.

(b} Fees to be charged. NCUA will
charge fees that recoup the full
allowable direct costs it incurs. NCUA
may contract with the private sector to
locate, reproduce and/or disseminate
records. Fees are subject to change as
costs increase. In no case will NCUA
contract out responsibilities which the
FOIA requires it alone to discharge,
such as determining the applicability of
an exemption, or determining whether to
waive or reduce fees.

(1) Manual searches and review—
NCUA will charge fees at the following
rates for manual searches for and
review of records:

(i) If search/review is done by clerical
staff, the hourly rate for GS-5, step 1,
plus 16 percent of that rate to cover
benefits;

(ii) If search/review is done by
professional staff, the hourly rate for
GS-13, step 1, plus 16 percent of that
rate to cover benefits.

(2) Computer searches—NCUA will
charge fees at the hourly rate for GS5-13,
step 1, plus 16 percent of that rate to
cover benefits, plus the hourly cost of
operating the computer for computer
searches for records.

(3) Duplication of records—

(i) The per-page fee for paper copy
reproduction of a document is $.25;

(ii) The fee for documents generated
by computer is the hourly fee for the
computer operator, plus the cost of
materials (computer paper, tapes, labels,
etc.);

(iii) If any other method of duplication
is used, NCUA will charge the actual
direct cost of duplicating the documents,

(4) Fees to exceed $25—If NCUA
estimates that duplication and/or search
fees are likely to exceed $25, it will

notify the requester of the estimated
amount of fees, unless the requester has
indicated in advance willingness to pay
fees as high as those anticipated. The
requester will then have the opportunity
to confer with NCUA personnel to
reformulate the request to meet the
person’s needs at a lower cost.

(5) Other services—Complying with
requests for special services is entirely
at the discretion of NCUA. NCUA will
recaver the full costs of providing such
services to the extent it elects to provide
them.

{6) Restriction on assessing fees—
NCUA will not charge fees to any
requester, including commercial use
requesters, if the cost of collecting a fee
would be equal to or greater than the fee
itself.

(7} Waiving or reducing fees—NCUA
shall waive or reduce fees under this
section whenever disclosure of
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government, and is not primarily in the
commercial interest of the requester.

(i} NCUA will make a determination
of whether the public interest
requirement above is met based on the
following factors:

(A) The subject of the request:
Whether the subject of the requested
records concerns the operations or
activities of the government;

(B) The informative value of the
information to be disclosed: Whether
the disclosure is likely to contribute to
an understanding of government
operations or activities;

(C) The contribution to an
understanding of the subject by the
general public likely to result from
disclosure: Whether disclosure of the
requested information will contribute to
public understanding;

(D) The significance of the
contribution to the public understanding:
Whether the disclosure is likely to
contribute significantly to public
understanding of government operations
or activities,

(i} If the public interest requirement is
met, NCUA will make a determination
on the commercial interest requirement
based upon the following factors:

(A) The existence and magnitude of a
commercial interest: Whether the
requester has a commercial interest that
would be furthered by the requested
disclosure; and if so

(B) The primary interest in disclosure:
Whether the magnitude of the identified
commercial interest of the requester is
sufficiently large in comparison with the
public interest in disclosure, that
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disclosure is primarily in the commercial
interest of the requester.

(iii) If the required public interest
exists and the requester’s commercial
interest is not primary in comparison,
NCUA will waive or reduce fees.

(c) Categories of requesters. (1)
Commercial use requesters—NCUA will
assess commercial use requesters’ fees
which recover the full direct costs of
searching for, reviewing for release, and
duplicating the records sought.
Commercial use requesters are not
entitled to two hours of free search time
or 100 free pages of reproduction of
documents.

{2) Education institution,
noncommercial scientific institution, and
requesters who are representatives of
the news media—NCUA shall provide
documents to requesters in this category
for the cost of reproduction alone,
excluding fees for the first 100 pages.

(3) All other requesters—NCUA shall
charge requesters not included in either
of the categories above fees which
recover the full reasonable direct cost of
searching for and reproducing records
that are responsive to the request,
except that the first 100 pages of
reproduction and the first two hours of
search time will be furnished without a
fee.

(d) Interest on unpaid fees. NCUA
may begin assessing interest charges on
an unpaid bill starting on the 31st day
following the day on which the bill was
sent. Interest will be at the rate
prescribed in section 3717 of Title 31
U.S.C., and will accrue from the date of
the billing.

(e) Fees for unsuccessful search and
review. NCUA may assess fees for time
spent searching and reviewing, even if it
fails to locate the records or if records
located are determined to be exempt
from disclosure.

(f) Aggregating requests. A requester
may not file multiple requests, each
seeking portions of a document or
documents, solely in order to avoid
payment of fees. If this is done, NCUA
may aggregate any such requests and
charge accordingly.

(g) Advance payment of fees. NCUA
will require a requester to give an
assurance of payment or an advance
payment only when:

(1) NCUA estimates or determines
that allowable charges that a requester
may be required to pay are likely to
exceed $250. NCUA will notify the
requester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or require
an advance payment of an amount up to
the full estimated charges in the case of
requester with no history of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion.
NCUA may require the requester to pay
the full amount owed, plus any
applicable interest as provided in
§ 792.5(d) or demonstrate that he has, in
fact, paid the fee, and to make an
advance payment of the full amount of
the estimated fee before NCUA begins
to process a new request or a pending
request from that requester.

(3) When NCUA acts under § 792.5(g)
{1) or (2), the administrative time limits
prescribed in § 792.6(a) will begin only
after NCUA has received the fee
payments described.

§792.6 Agency determination.

(a) Upon any request for records
published in the Federal Register, or
made available under § 792.2, NCUA
will:

(1) Determine within 10 working days
(excepting Saturdays, Sundays and legal
public holidays) after the receipt of any
such request whether, or the extent to
which, to comply with such request; and
will upon such determination notify the
person making the request that any
adverse determination is not a final
agency act, and that such person may
appeal any adverse determination to the
Office of General Counsel;

(2) Make a determination with respect
to any appeal within 20 days (excepting
Saturdays, Sundays, and legal public
holidays) after the receipt of such
appeal. An appeal must be in writing
and filed within 30 days from receipt of
the initial determination (in cases of
denials of an entire request), or from
receipt of any records being made
available pursuant to the initial
determination {in cases of partial
denials). If, on appeal, the denial of the
request for records is in whole or in part
upheld, the Office of General Counsel
will notify the person making such
request of the provisions for judicial
review of that determination under the
FOIA. In those cases where a request or
appeal is not addressed to the proper
official, the time limitations stated
above will be computed from the receipt
of the request or appeal by the proper
official.

(b) In unusual circumstances as
specified herein, the time limits
prescribed in either paragraph (a) (1) or
(2) of this section may be extended by
written notice to the person making such
request, setting forth the reaons for such
extension and the date on which a
determination is expected to be
dispatched. No such notice will specify
a date that would result in an extension
for more than 10 working days. “unusual
circumstances” means:

(1) The need to search for and collect
the requested records from field
facilities or other establishments that
are separate from the office processing
the request;

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;
or

(3) The need for consultation, which
will be conducted with all practicable
speed, with another agency having
substantial interest in the determination
of the request or among two or more
components of the Agency having
substantial subject-matter interest
therein.

{c)(1) The appropriate Regional
Director, the Freedom of Information
Officer, or, in their absence, their
designee, is responsible for making the
initial determination on whether to grant
or deny a request for information. This
official may refer a request to a
professional NCUA employee who is
familiar with the subject area of the
request. Other members of the NCUA's
staff may aid the official by providing
information, advice, recommending a
decision, or implementing a decision,
but no NCUA employee other than an
authorized official may make the initial
determination. Referral of a request by
the official to an employee will not
affect the time limitation imposed in
paragraph (a}(1) of this section unless
the request involves an unusual
circumstance as provided in paragraph
(b) of this section.

(2) The General Counsel is the official
responsible for determining all appeals
from initial determinations. In case of
this person’s absence, the appropriate
officer acting in General Counsel’s stead
shall make the appellate determination,
unless such officer was responsible for
the inijtial determination, in which case
the Vice-Chairman of the NCUA Board
will make the appellate determination.

(3) All appeals should be addressed to
the General Counsel in the Central
Office and should be clearly identified
as such on the envelope and in the letter
of appeal by using the indicator “FOIA-
APPEAL."” Failure to address an appeal
properly may delay commencement of
the time limitation stated in paragraph
(a)(2) of this section, to take account of
the time reasonably required to forward
the appeal to the Office of General
Counsel.

{(d) Any person making a request to
NCUA for records published in the
Federal Register, or made available
under § 792.2 shall be deemed to have
exhausted administrative remedies with
respect to such request if NCUA fails to
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comply with the applicable time limit
provisions of this section. On complaint
filed in the appropriate U.S. District
Court, if the Government can show
exceptional circumstances exist and
that NCUA is exercising due diligence in
responding to the request, the court may
retain jurisdiction and allow the Agency
additional time to complete its review of
the records. Upon any NCUA
determination to comply with a request
for records, the records will be made
promptly available. Any notification of
denial of any request for records under
this section will set forth the names and
titles or positions of each person
responsible for the denial.

(e) In those cases where it is
necessary to find and examine records
before the legality or appropriateness of
their disclosure can be determined, and
where, after diligent effort, this has not
been achieved within the required
period, NCUA may advise the person
making the request: that a determination
to deny the request has been made
because the records have not been
found or examined; that this
determination will be reconsidered
when the search or examination is
completed (and the time within which
campletion is expected); but that the
person making the request may
immediately file an administrative
appeal.

§792.7 Confidentlal commercial
information.

(a) Confidential commercial
information provided to NCUA by a
submitter shall be disclosed pursuant to
a FOIA request in accordance with this
section.

(b) Definitions. For purposes of this
gectiom:

(1) “Confidential commercial
information"-—means commercial or
financial information provided to NCUA
by a submitter that arguably is protected
from disclosure under § 792.3(a}(4)
because disclosure could reasenably be
expected to cause substantial
competitive harm.

(2] “Submitter"-—means any person or
entity who provides business
information, directly or indirectly, to
NCUA.

(c) Designation of business
information—Submitters of business
information shall use good faith efforts
to designate, by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, those
portions of their submissions deemed to
be protected from disclosure under
§ 792.3(a}(4). Such a designation shall
expire ten years after the date of
submission.

(d) Notice to submitters—NCUA shall
provide a submitter with written notice
of a FOIA request or administrative
appeal encompassing designated
business information when:

(1) The information has been
designated in good faith by the
submitter as confidential commercial
information deemed protected from
disclosure under § 792.3(a)(4); or

(2) NCUA has reason to believe that
the information may be protected from
disclosure under § 792.3(a)(4).

This notice will afford the submitter an
opportunity to object to disclosure
pursuant to paragraph (e] of this section.
A copy of the notice shall also be
provided to the FOIA requester.

(e) Opportunity to object to
disclosure—Through the notice
described in paragraph (d) of this
section, NCUA shall afford a submitter a
reasonable period of time within which
to provide a detailed written statement
of any objection to disclosure. Such
statement shall describe why the
information is confidential commercial
information and should not be disclosed.

(f) Notice of intent to disclose—
Whenever NCUA decides to disclose
confidential commercial information
over the objection of a submitter, it shall
forward to the submitter and to the
requester, within a reasonable number
of days prior to the specified disclosure
date, a written notice which shall
include:

(1) A statement of the reasons for
which the submitter’s disclosure
objection was not sustained;

(2J A description of the information to
be disclosed; and

(3) A specified disclosure date.

(g) Notice of lawsuit. If a requester
brings suit seeking to compel disclosure
of confidential commercial information,
NCUA shall promptly notify the
submitter.

(h) Exceptions to notice requirements.
The notice requirements of paragraph
(d) of this section do not apply if:

(1) NCUA determines that the
information should not be disclosed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by law; or

(4) The designation made by the
submitter in accordance with paragraph
{c) of this section appears obviously
frivolous; except that, in such case,
NCUA shall provide the submitter with
written notice of any final
administrative decision to disclose the
information within a reasonable number
of days prior to a specified disclosure
date.

Subpart B—The Privacy Act
§792.20 Scope.

This subpart governs requests made
of NCUA under the Privacy Act (5
U.S.C. 552a). The regulation applies to
all records maintained by NCUA which
contain personal information about an
individual and some means of
identifying the individual, and which are
contained in a system of records from
which information may be retrieved by
use of an identifying particular; sets
forth procedures whereby individuals
may seek and gain access to records
concerning themselves and request
amendments of those records; and sets
forth requirements applicable to NCUA
employees’ maintaining, collecting,
using, or disseminating such records.

§792.21 Definitions.

For purposes of this subpart:

(a) “Individual” means a citizen of the
United States ar an alien lawfully
admitted for permanent residence.

(b) “Maintain” includes maintain,
collect, use, or disseminate.

(c) “Record” means any item,
collection, or grouping of information
about an individual that is maintained
by NCUA, and that contains the name,
or an identifying number, symbol, or
other identifying particular assigned to
the individual.

(d) “System of records” means a
group of any records under NCUA's
control from which information is
retrieved by the name of the individual
or by some identifying number, symbol,
or other identifying particular assigned
to the individual.

(e) “Routine use” means, with respect
to the disclosure of a record, the use of
such record for a purpose which is
compatible with the purpase for which it
was collected.

(f) “Statistical record” means a record
in a system of records maintained for
statistical research or reporting
purpases only and not used in whole or
in part in making any determination
about an identifiable individual, except
as provided by section 8 of Title 13 of
the United States Code.

§792.22 Procedures for requests
pertaining to individual records in a system
of records.

(a) An individual seeking notification
of whether a system of records contains
a record pertaining to that individual, or
an individual seeking access to
information or records pertaining to that
individual which are available under the
Privacy Act shall present a request to
the NCUA official identified in the
access procedure section of the “Notice
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of Systems of Records” published in the
Federal Register which describes the
system of records to which the
individual's request relates. An
individual who does not have access to
the Federal Register and who is unable
to determine the appropriate official to
whom a request should be submitted
may submit a request to the Director of
the Administrative Office, National
Credit Union Administration, 1776 G
Street, NW., Washington, DC 20456, in
which case the request will then be
referred to the appropriate NCUA
official and the date of receipt of the
request will be determined as the date
of receipt by the official.

{(b) In addition to meeting the
identification requirements set forth in
§ 792.23, an individual seeking
notification or access, either in person
or by mail, shall describe the nature of
the record sought, the approximate
dates covered by the record, and the
system in which it is thought to be
included, as described in the “Notice of
Systems of Records” published in the
Federal Register.

§792.23 Times, places, and requirements
for identification of individuals making
requests and identification of records
requested.

(a) The following standards are
applicable to an individual submitting
requests either in person or by mail
under § 792.22:

(1) If not personally known to the
NCUA official responding to the request,
an individual seeking access to records
about that individual in person shall
establish identity by the presentation of
a single document bearing a photograph
(such as a passport or identification
badge) or by the presentation of two
items of identification which do not bear
a photograph but do bear both a name
and address {(such as a driver's license
or credit card);

(2) An individual seeking access to
records about that individual by mail
may establish identity by a signature,
address, date of birth, employee
identification number if any, and one
other identifier such as a photocopy of
driver's license or other document. If
less than all of this requisite identifying
information is provided, the NCUA
official responding to the request may
require further identifying information
prior to any notification or responsive
disclosure.

(3) An individual seeking access to
records about that individual by mail or
in person, who cannot provide the
required documentation or
identification, may provide a notarized
statement affirming identity and

recognition of the penalties for false
statements pursuant to 18 U.S.C. 1001.

(b) The parent or guardian of a minor
or a person judicially determined to be
incompetent shall, in addition to
establishing identity of the minor or
other person as required in paragraph
(a) of this section, furnish a copy of a
birth certificate showing parentage or a
court order establishing guardianship.

(c) An individual may request by
telephone notification of the existence of
and access to records about that
individual and contained in a system of
records. In such a case, the NCUA
official responding to the request shall
require, for the purpose of comparison
and verification of identity, at least two
items of identifying information (such as
date of birth, home address, social
security number) already possessed by
the NCUA. If the requisite identifying
information is not provided, or
otherwise at the discretion of the
responsible NCUA official, an individual
may be required to submit the request
by mail or in person in accordance with
paragraph (a) of this section.

(d) An individual seeking to review
records about that individual may be
accompanied by another person of their
own choosing. In such cases, the
individual seeking access shall be
required to furnish a written statement
authorizing discussion of that
individual’s records in the
accompanying person’s presence.

(e) In addition to the requirements set
forth in paragraphs (a), (b} and (c) of this
section, the published “Notice of System
of Records” for individual systems may
include further requirements of
identification where necessary to
retrieve the individual records from the
system.

§ 792.24 Notice of existence of records,
access decisions and disclosure of
requested information; time limits.

(a) The NCUA official identified in the
record access procedure section of the
“Notice of Systems of Records” and
identified in accordance with
§ 792.22(a), by an individual seeking
notification of, or access to, a record,
shall be responsible: (1) For determining
whether access is available under the
Privacy Act; (2) for notifying the
requesting individual of that
determination; and (3) for providing
access to information determined to be
available. In the case of an individual
access request made in person,
information determined to be available
shall be provided by allowing a personal
review of the record or portion of a
record containing the information
requested and determined to be
available, and the individual shall be

allowed to have a copy of all or any
portion of available information made in
a form comprehensible to him. In the
case of an individual access request
made by mail, information determined
to be available shall be provided by
mail, unless the individual has requested
otherwise.

{b) The following time limits shall be
applicable to the required
determinations, notification and
provisions of access set forth in
paragraph (a) of this section:

(1) A request concerning a single
system of records which does not
require consultation with or requisition
of records from another agency shall be
responded to within 10 working days
after receipt of the request;

{2) A request requiring requisition of
records from or consultation with
another agency shall be responded to
within 10 working days after such
requisition or resolution of the required
consultation. Such required requisition
or consultation shall be initiated within
10 working days after receipt of the
request;

(3) If a request under paragraphs (b)
(1) or (2) of this section presents unusual
difficulties in determining whether the
records involved are exempt from
disclosure, the Director of the
Administrative Office may, upon written
request of the official responsible for
action upon the record request, extend
the time period established by these
regulations for an additional 15 working
days.

(c) Nothing in this section shall be
construed to allow an individual access
to any information compiled in
reasonable anticipation of a civil action
or proceeding, or any information
exempted from the access provisions of
the Privacy Act.

§792.25 Special procedures: information
furnished by other agenciles; medical
records.

{(a) When a request for records or
information from NCUA includes
information furnished by other Federal
agencies, the NCUA official responsible
for action on the request shall consult
with the appropriate agency prior to
making a decision to disclose or refuse
access to the record, but the decision
whether to disclose the record shall be
made in the first instance by the NCUA
official.

(b) When an individual requests
medical records concerning that
individual, the NCUA official
responsible for action on the request
may advise the individual that the
records will be provided only to a
physician designated in writing by the
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individual. Upon receipt of the
designation and upon proper verification
of identity, the NCUA official shall
permit the physician to review the
records or to receive copies of the
records by mail. The determination of
which records should be made available
directly to the individual and which
records should not be disclosed directly
because of possible harm to the
individual shall be made by the NCUA
official responsible for action on the
request.

§ 792.26 Requests for correction or
amendment to a record; adminlistrative
review of requests.

(a) An individual may request
amendment of a record concerning that
individual by addressing a request,
either in person or by mail, to the NCUA
official identified in the “contesting
record procedures’ section of the
“Notice of Systems of Records”
published in the Federal Register and
describing the system of records which
contains the record sought to be
amended. The request must indicate the
particular record involved, the nature of
the correction sought, and the
justification for the correction or
amendment. Requests made by mail
should be addressed to the responsible
NCUA official at the address specified
in the “Notice of Systems of Records”
describing the system of records which
contains the contested record. An
individual who does not have access to
the NCUA's “Notice of Systems of
Records,” and to whom the appropriate
address is otherwise unavailable may
submit a request to the Director of the
Administrative Office, National Credit
Union Administration, 1776 G Street,
NW., Washington, DC 20458, in which
case the request will then be referred to
the appropriate NCUA official. The date
of receipt of the request will be
determined as of the date of receipt by
that official.

(b) Within 10 working days of receipt
of the request, the appropriate NCUA
official shall advise the individual that
the request has been received. The
appropriate NCUA official shall then
promptly (under normal circumstances,
not later than 30 working days after
receipt of the request) advise the
individual that the record is to be
amended or corrected, or inform the
individual of rejection of the request to
amend the record, the reason for the
rejection, and the procedures
established by § 792.27 for the individual
to request a review of that rejection.

§792.27 Appeal of initial determination.
(a) A rejection, in whole or in part, of
a request to amend or correct a record

may be appealed to the General Counsel
within 30 working days of receipt of
notice of the rejection. Appeals shall be
in writing, and shall set forth the
specific item of information sought to be
corrected and the documentation
justifying the correction. Appeals shall
be addressed to the Office of General
Counsel, National Credit Union
Administration, 1776 G Street, NW.,
Washington, DC 20456. Appeals shall be
decided within 30 working days of
receipt unless the General Counsel, for
good cause, extends such period for an
additional 30 working days.

(b) Within the time limits set forth in
paragraph (a) of this section, the
General Counsel shall either advise the
individual of a decision to amend or
correct the record, or advise the
individual of a determination that an
amendment or correction is not
warranted on the facts, in which case
the individual shall be advised of the
right to provide for the record a
“Statement of Disagreement” and of the
right to further appeal pursuant to the
Privacy Act. For records under the
jurisdiction of the Office of Personnel
Management, appeals will be made
pursuant to that agency’s regulations.

(c) A statement of disagreement may
be furnished by the individual. The
statement must be sent, within 30 days
of the date of receipt of the notice of
General Counsel refusal to authorize
correction, to the General Counsel,
National Credit Union Administration,
1776 G Street, NW., Washington, DC
20456. Upon receipt of a statement of
disagreement in accordance with this
section, the General Counsel shall take
steps to ensure that the statement is
included in the system of records
containing the disputed item and that
the original item is so marked to
indicate that there is a statement of
dispute and where, within the system of
records, that statement may be found.

(d) When a record has been amended
or corrected or a statement of
disagreement has been furnished, the
system manger for the system of records
containing the record shall, within 30
days thereof, advise all prior recipients
of information to which the amendment
or statement of disagreement relates
whose identity can be determined by an
accounting made as required by the
Privacy Act of 1974 or any other
accounting previously made, of the
amendment or statement of
disagreement. When a statement of
disagreement has been furnished, the
system manager shall also provide any
subsequent recipient of a disclosure
containing information to which the
statement relates with a copy of the

statement and note the disputed portion
of the information disclosed. A concise
statement of the reasons for not making
the requested amendment may also be
provided if deemed appropriate.

(e) If access is denied because of an
exemption, the individual shall be
notified of the right to appeal that
determination to the General Counsel
within 180 days after receipt of the
determination. Such an appeal shall be
determined within 30 days.

§792.28 Disclosure of record to person
other than the individual to whom it
pertains.

No record or item of information
concerning an individual which is
contained in a system of records
maintained by NCUA shall be disclosed
by any means of communication to any
person, or to another agency, without
the prior written consent of the
individual to whom the record or item of
information pertains, unless the
disclosure would be—

{a) To an employee of the NCUA who
has need for the record in the
performance of duty;

(b} Required by the Freedom of
Information Act;

(c) For a routine use as described in
the “Notice of Systems of Records,”
published in the Federal Register, which
describes the system of records in which
the record or item of information is
contained;

{d) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of Title 13 of
the United States Code;

(e) To a recipient who has provided
the NCUA with advance adequate
written assurance that the record or
item will be used soley as a statistical
research or reporting record, and the
record is to be transferred in a form that
is not individually identifiable;

(f) To the National Archives and
Records Administration as a record or
item which has sufficient historical or
other value to warrant its continued
preservation by the United States
Government, or for evaluation by the
Archivist of the United States or the
designee of the Archivist to determine
whether the record has such value;

(g) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if the
activity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to NCUA
specifying the particular portion desired
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and the law enforcement activity for
which the record or item is sought;

{h) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if,
upon such disclosure, notification is
transmitted to the last known address of
such individual;

{i) To either House of Congress, or, to
the extent of matter within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress or subcommittee
of any such joint committee;

(i) To the Comptroller General, or any
of his authorized representatives, in the
course of the performance of the duties
of the General Accounting Office; or

(k) Pursuant to the order of a court of
competent jurisdiction; or

{1) To a consumer reporting agency in
accordance with section 3711(f) of Title
31 of the United States Code (31 U.S.C.
3711(f)).

§ 792.29 Accounting for disclosures.

(a) Each system manager identified in
the “Notice of Systems of Records” as
published in the Federal Register for
each system of records maintained by
the NCUA, shall establish a system of
accounting for all disclosures of
information or records concerning
individuals and contained in the system
of records, made outside NCUA.
Accounting procedures may be
established in the least expensive and
most convenient form that will permit
the system manager to advise
individuals, promptly upon request, of
the persons or agencies to which records
concerning them have been disclosed.

(b} Accounting records, at a minimum,
shall include the information disclosed,
the name and address of the person or
agency to whom disclosure was made,
and the date of disclosure. When
records are transferred to the National
Archives and Records Administration
for storage in records centers, the
accounting pertaining to those records
shall be transferred with the records
themselves.

(c) Any accounting made under this
section shall be retained for at least five
years or the life of the record, whichever
is longer, after the disclosure for which
the accounting is made.

§ 792.30 Requests for accounting for
disclosures.

At the time of the request for access
or correction or at any other time, an
individual may request an accounting of
disclosures made of the individual's
record outside the NCUA. Request for
accounting shall be directed to the
system manager. Any available
accounting, whether kept in accordance

with the requirements of the Privacy Act
or under procedures established prior to
September 27, 1975, shall be made
available to the individual, except that
an accounting need not be made
available if it relates to:

(a) A disclosure made pursuant to the
Freedom of Information Act (5 U.S.C.
552);

(b) A disclosure made within the
NCUA;

(c) A disclosure made to a law
enforcement agency pursuant to 5 U.S.C.
552a(b)(7);

(d} A disclosure which has been
exempted from the provisions of 5 U.S.C.
552a(c)(3) pursuant to 5 U.S.C. 552a (j) or
k).

§790.31 Collecticn of information from
Individuals; information forms.

(a) The system manager, as identified
in the “Notice of Systems of Records”
published in the Federal Register for
each system of records maintained by
the Administration, shall be responsible
for reviewing all forms developed and
used to collect information from or
about individuals for incorporation into
the system of records.

(b) The purpose of the review shall be
to eliminate any requirement for
information that is not relevant and
necessary to carry out an NCUA
function and to accomplish the following
objectives:

(1) To ensure that no information
concerning religion, political beliefs or
activities, agsociation memberships
{other than those required for a
professional license), or the exercise of
other First Amendment rights is required
to be disclosed unless such requirement
of disclosure is expressly authorized by
statute or is pertinent to and within the
scope of any authorized law
enforcement activity;

(2) To ensure that the form or
accompanying statement makes clear to
the individual which information by law
must be disclosed and the authority for
that requirement, and which information
is voluntary;

(3) To ensure that the form or
accompanying statement makes ciear
the principal purpose or purposes for
which the information is being collected,
and states concisely the routine uses
that will be made of the information;

(4) To ensure that the form or
accompanying statement clearly
indicates to the individual the existing
rights, benefits or privileges not to
provide all or part of the requested
information; and

{5) To ensure that any form requesting
disclosure of a social security number,
or an accompanying statement, clearly
advises the individual of the statute or

regulation requiring disclosure of the
number, or clearly advises the
individual that disclosure is voluntary
and that no consequence will flow from
a refusal to disclose it, and the uses that
will be made of the number whether
disclosed mandatorily or voluntarily.

(c) Any form which does not meet the
objectives specified in the Privacy Act
and this section shall be revised to
conform thereto.

§792.32 Contracting for the operation of a
system of records.

{(a) No NCUA component shall
contract for the operation of a system of
records by or on behalf of the Agency
without the express approval of the
NCUA Board. .

(b} Any contract which is approved
shall continue to ensure compliance
with the requirements of the Privacy
Act. The contracting component shall
have the responsibility for ensuring that
the contractor complies with the
contract requirements relating to the
Privacy Act.

§792.33 Fees.

(a) Fees pursuant to 5 U.S.C. 552a(f)(5)
shall be assessed for actual copies of
records provided to individuals on the
following basis, unless the NCUA
official determining access waives the
fee because of the inability of the
individual to pay or the cost of
collecting the fee exceeds the fee:

(1) For actual copies of documents, 25
cents per page; and

{2) For copying information, if any,
maintained in nondocument form, the
direct cost to NCUA may be assessed.

(b) If it is determined that access fees
chargeable under this Section will
amount to more than $25, and the
individual has not indicated in advance
willingness to pay fees as high as are
anticipated, the individual shall be
notified of the amount of the anticipated
fees before copies are made, and the
individual’s access request shall not be
considered to have been received until
receipt by NCUA of written agreement
to pay.

§792.34 Exemptions.

(a) NCUA maintains three systems of
records which are exempted from some
of the provisions of the Privacy Act. In
paragraph (b) of this section, those
systems of records are identified by
System Name and System Number, as
stated in the NCUA's “Notice of
Systems of Records,” published in the
Federal Register. The provisions from
which each system is exempted and the
reasons therefor are also set forth.
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(b)(1) System NCUA-1, entitled
“Employee Security Investigations
Containing Adverse Information,”
consists of adverse information about
NCUA employees which has been
obtained as a result of routine Office of
Personnel Management Security
Investigations. To the extent that NCUA
maintains records in this system
pursuant to Office of Personnel
Management guidelines which require or
may require retrieval of information by
use of individual identifiers, those
records are encompassed by and
included in the Office of Personnel
Management Government-Wide System
of Records Number 4, entitled
“Personnel Investigations Records,” and
thus are subject to the applicable
specific exemptions promulgated by the
Office of Personnel Management.
Additionally, in order to ensure the
protection of properly confidential
sources, particularly as to those records
which are not maintained pursuant to
such Office of Personnel Management
requirements, the records in these
systems of records are exempted,
pursuant to section k(5) of the Privacy
Act (5 U.S.C. 552a(k)(5)), from section
(d} of the Act (5 U.S.C. 552a(d)). To the
extent that disclosure of a record would
reveal the identity of a confidential
source, NCUA need not grant access to
that record by its subject. Information
which would reveal a confidential
source shall, however, whenever
possible, be extracted or summarized in
a manner which protects the source and
the summary or extract shall be
provided to the requesting individual.

(2) System NCUA-4, entitled
“Investigative Reports Involving
Possible Felonies and/or Violations of
the Federal Credit Union Act,” consists
of a limited number of records about
individuals suspected or involvement in
felonies or infractions under the Federal
Credit Union Act or criminal statutes.
These records are maintained in an
oversll context of general investigative
information concerning crimes against
credit unions. To the extent that
individually identifiable informatior is
maintained, however, for purposes of
protecting the security of any
investigations by appropriate law
enforcement authorities and promoting
the successful prosecution of all actual
criminal activity, the records in this
system are exempted, pursuant to
section k(2) of the Privacy Act (5 U.S.C.
552a(k}(2)), from sections (c}(3), and (d)).
NCUA need not make an accounting of
previocus disclosures of a record in this
system of records available to its
subject, the NCUA need not grant
access to any records in this system of

records by their subject. Further,
whenever individuals request records
about themselves and maintained in this
system of records, the NCUA shall, to
the extent necessary to realize the
above-stated purposes, neither confirm
nor deny the existence of the records
but shall advise the individuals only
that no records available to them
pursuant to the Privacy Act of 1974 have
been identified. However, should review
of the record reveal that the information
contained therein has been used or is
being used to deny the individuals any
right, privilege or benefit for which they
are eligible or to which they would
otherwise be entitled under Federal law,
the individuals shall be advised of the
existence of the informution and shall
be provided the information, except to
the extent disclosure would identify a
confidential source. Information which
would identify a confidential source
shall, if possible, be extracted or
summarized in a manner which protects
the source and the summary or extract
shall be provided to the requesting
individual.

(c) For purposes of this Section, a
“confidential source” means a source
who furnished information to the
Goveinment under an express promise
that the identity of the source would
remain confidential, or, pricr to
September 27, 1976, under an implied
promise that the identity of the source
would be held in confidence.

§792.35 Security of systems of records.

(a) Each sysiem manager, with the
approval of the head of that Office, shall
establish administrative and physical
controls to insure the protection of a
systein of records from unauthorized
access or disclosure and from physical
damage or destruction. The conirols
instituted shall be proportional to the
degree of sensitivity of the records, but
at a minimum must insure: that records
are enclosed in a manner to protect
them from public view; that the arsa in
which the recerds are stored is
superviged during all business hours to
prevernt unauthorized personnel from
entering the arca or obtaining access to
the records; and that the records are
inaccessible during nonbusiness hours.

(b) Each system manager, with the
approval of the head of that Office, shall
adop! access restriction to insure that
only those individuals within the agency
who have a need to have access to the
records for the performance of duty
have access. Procedures shall also be
adopted to prevent accidental access to
or dissemination of records.

§792.36 Use and coliecticn of Social
Security numbers.

The head of each NCUA Office shall
take such measures as are necessary to
ensure that employees authorized to
collect information from individuals are
advised that individuals may not be
required without statutory or regulatory
authorization to furnish Social Security
numbers, and that individuals who are
requested to provide Social Security
numbers voluntarily must be advised
that furnishing the number is not
required and that no penalty or denial of
benefits will flow from the refusal to
provide it.

§ 792.37 Training and employee standards
of conduct with regard to privacy.

{a) The Director of the Administrative
Office, with advice from the General
Counsel, shall be responsible for
training NCUA employees in the
obligations imposed by the Privacy Act
and this Subpart.

{b) The head of each NCUA Office
shall be responsible for assuring that
employees subject to that person’s
supervision are advised of the
provisions of the Privacy Act, including
the criminal penalties and civil
liabilities provided therein, and that
such employees are madr aware of their
responsibilities to protect the security of
personal information, to assure its
accuracy, relevance, timeliness, and
completeness, to avoid unauthorized
disclosure either orally or in writing,
and to insure that no information system
concerning individuals, no matter how
small or specialized, is maintained
without public notice.

{c) With respect to each system of
records maintained by NCUA, Agency
employees shail:

(1) Collect no information of a
personal nature from individuals unless
authorized to collzct it to achieve a
function or carry out an NCUA
responsibility;

(2) Collect from individuals only that
information which is necessary to
NCUA functions or responsibilities;

(3) Collect information, wherever
possible, directly from the individual to
whom il relates;

{4) Inform individuals from whom
information is collected of the authority
for collection, the purposes thereof, the
routine uses that will be made of the
information, and the effects, both legal
and practical of not furnishing the
information;

(5) Not collect, maintain, use, or
disseminate information concerning an
individual's religious or political beliefs
or activities or his membership in
associations or organizations, unless:
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(i) The individual has volunteered
such information for his own benefit;

(ii) The information is expressly
authorized by statute to be collected,
maintained, used, or disseminated; or

(iii) Activities involved are pertinent
to and within the scope of an authorized
investigation or adjudication.

(6) Advise their supervisors of the
existence or contemplated development
of any record system which retrieves
information about individuals by
individual identifier.

(7) Maintain an accounting, in the
prescribed form, of all dissemination of
personal information outside NCUA,
whether made orally or in writing;

{8) Disseminate no information
concerning individuals outside NCUA
except when authorized by 5 U.S.C. 552a
or pursuant to a routine use as set forth
in the “routine use” section of the
*“Notice of Systems of Records"
published in the Federal Register.

(9) Maintain and process information
concerning individuals with care in
order to ensure that no inadvertent
disclosure of the information is made
either within or outside NCUA; and

{10) Call to the attention of the proper
NCUA authorities any information in a
system maintained by NCUA which is
not authorized to be maintained under
the provisions of the Privacy Act,
including information on First
Amendment activities, information that
is inaccurate, irrelevant or so incomplete
as to risk unfairness to the individuals
concerned.

{c) Heads of offices within NCUA
shall, at least annually, review the
record systems subject to their
supervision to ensure compliance with
the provisions of the Privacy Act.

Subpart C—Subpoenas

§792.40 Service.

Any subpoena or other legal process
requesting Agency records shall be
served upon the General Counsel,
National Credit Union Administration,
1776 G Street, NW., Washington, DC
20456, or upon the Regional Director of
the NCUA Region where the legal action
from which the legal process issued is
pending.

§ 792.41 Advice to person served.

(a) If any NCUA officer, employee or
agent is served with a subpoena, court
order or other legal process requiring
that person's attendance as a witness
concerning written information or the
production of documents that may not
be disclosed under § 792.3, that person
should promptly inform the Office of
General Counsel of such service and of
all relevant facts, including the nature of

the documents and information sought
in the subpoena and any facts and
circumstances which may be of
assistance to the Office of General
Counsel in determining whether such
documents or information should be
produced.

(b) If any third party who is not an
NCUA officer, employee or agent is
served with a subpoena, court order or
other legal process requiring that party
to produce such records or to testify
with respect to the requested records,
such party should notify the Office of
General Counsel in accordance with the
procedures set forth in § 792.41(a).

§792.42 Appearance by person served.

Except by authorization of the Office
of General Counsel to disclose the
requested information, any NCUA
officer, employee or agent (and any third
party having custody of exempt records
of the Administration) who is required
to respond to the subpoena or other
legal process shall attend at the time
and place specified and shall
respectfully decline to produce the
documents and records or to disclose
the information called for, basing his
refusal upon this paragraph.

Subpart D—Security Procedures for
Classified Information

§ 792.50 Program.

(a) The Director of the Administrative
Office (“Director”) is designated as the
person responsible for implementation
and oversight of NCUA'’s program for
maintaining the security of confidential
information regarding national defense
and foreign relations. The Director
receives questions, suggestions and
complaints regarding all elements of this
program. The Director is solely
responsible for changes to the program
and assures that the program is
consistent with legal requirements.

(b) The Director is the Agency’s
official contact for declassification
requests regardless of the point of origin

" of such requests. The Director is also

responsible for assuring that requests
submitted under the Freedom of
Information Act are handled in
accordance with that Act and other
applicable law.

§792.51 Procedures.

(a) Mandatory review. All
declassification requests made by a
member of the public, by a government
employee or by an agency shall be
handled by the Director or the Director’s
designee. Under no circumstances shall
the Director refuse to confirm the
existence or nonexistence of a document
under the Freedom of Information Act or

the mandatory review provisions of
other applicable law, unless the fact of
its existence or nonexistence would
itself be classifiable under applicable
law. Although NCUA has no authority to
classify or declassify information, it
occasionally handles information
classified by another agency. The
Director shall refer all declassification
requests to the agency that originally
classified the information. The Director
or the Director's designee shall notify
the requesting person or agency that the
request has been referred to the
originating agency and that all further
inquiries and appeals must be made
directly to the other agency.

(b) Handling and safeguarding
national security information. All
information classified “Top Secret,”
“Secret,” and “Confidential” shall be
delivered to the Director or the
Director's designee immediately upon
receipt. The Director shall advise those
who may come into possession of such
information of the name of the current
designee. If the Director is unavailable,
the designee shall lock the documents,
unopened, in the combination safe
located in the Administrative Office. If
the Director or the designee is
unavailable to receive such documents,
the documents shall be delivered to the
Director of the Personnel Office who
shall lock them, unopened, in the
combination safe in the Personnel
Office. Under no circumstances shall
classified materials that cannot be
delivered to the Director be stored other
than in the two designated safes.

(c) Storage. All classified documents
shall be stored in the combination safe
located in the Director’s Office, except
as provided in paragraph (b) of this
section. The combination shall be
known only to the Director and the
Director’s designee holding the proper
security clearance.

(d) Employee education. The Director
shall send a memo to every NCUA
employee who:

(1) Has a security clearance and

(2} May handle classified materials.

This memo shall describe NCUA
procedures for handling, reproducing
and storing classified documents. The
Director shall require each such
employee to review Executive Order
12356.

(e) Agency terminology. The National
Credit Union Administration’s Central
Office shall use the terms “Top Secret,”
“Secret” or *‘Confidential” only in
relation to materials classified for
national security purposes.

[FR Doc. 89-10287 Filed 4-28-89; 8:45 am}
BILLING CODE 7535-01-M



18486 Federal Register / Vol.

54, No. 82 / Monday, May 1, 1989 /

Rules and Regulations

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 87-ANE-03; Amdt. 39-6181]

Airworthiness Directives; Pratt &
Whitney (PW) JTID-3A, -7, ~7A, -7AH,
=7H, -7F, -7J, and -20 Turbofan
Englnes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

€UMMARY: This amendment adopts a
new airworthiness directive (AD) that
requires incorporation of a strut insert
assembly into the Number 4 and
Number 7 diffuser case struts in
accordance with the Accomplishment
Instructions of PW Service Bulletin {SB)
5730. The strut insert assembly is
needed to reinforce the strut wall and
prevent hot air from entering the
Number 3 bearing compartment in the
event of a strut wall failure. This AD is
needed to prevent Number 3 bearing
compartment fire and a subsequent
nacelle fire.

DATES: Effective: May 30, 1989.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 30,
1989.

Compliance: As indicated in the body
of the AD.

ADDRESSES: The applicable SB may be
obtained from Pratt & Whitney,
Publication Department, P.O. Box 611,
Middletown, Connecticut 08457, or may
be examined at the Regional Rules
Docket, Office of the Assistant Chief
Counsel, Federal Aviation
Administration, New England Region, 12
New England Executive Park, Room 311,
Burlington, Massachusetts 01803,
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Chris Gavriel, Engine Certification
Branch, ANE-141, Engine Certification
Office, Engine and Propeller Directorate,
Aircraft Certification Service, Federal
Aviation Administration, 12 New
England Executive Park, Burlington,
Massachusetts 01803; telephone (617)
273-7084.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations {FAR) to include a
new AD which requires incorporation of
a strut insert assembly into Number 4
and Number 7 diffuser case struts, on
certain PW JT9D-3A, -7, -7A, -7AH,

-7H, -7F, -7], and -20 turbofan engines,
was published in the Federal Register on
September 19, 1988 (53 FR 36343).

The proposal was prompted by
failures of either the diffuser case strut
Number 4 or Number 7. A total of 18
failures in service have occurred. Five of
these failures were of sufficient severity
to cause & Number 3 bearing
compartment fire. The present design
strut can develop low cycle fatigue
cracks, due to thermal and mechanical
loads, which can lead to loss of
structural strength necessary to sustain
the load from the differential pressure
across the strut wall. If cracks are not
detected, the strut wall may collapse
and allow 15th stage compressor air to
enter the bearing compartment. This
condition may cause a Number 3
bearing compartment fire and a
subsequent nacelle fire.

Interested persons have been afforded
the opportunity to participate in the
making of this amendment, and due
consideration has been given to all
relevant data and comments received.
Two comments were received.

One commenter requested that (1) the
incorporation requirement of “K” flange
separation be dropped due to time
constraints and availability of parts, and
(2) the AD deadline be extended by 10
months.

The FAA disagrees. A review of parts
availability indicates adequate
replacement part supply and
incorporation of the insert assemblies at
“K" flange separation, which sufficiently
exposes the struts, is in itself a minimal
additional burden on the operators. This
program was based on incorporation at
“K" flange separation with a program
completion deadline of August 31, 1991,
therefore, deleting that requirement
would result in an adverse effect on
safety.

The proposal to extend the
compliance deadline by 10 months is not
acceptable to the FAA because it will
result in an adverse effect on safety.

The FAA would consider an extension
to the compliance deadline provided it is
associated with an alternative program
that would provide an equivalent level
of safety.

The other commenter supported the
AD as proposed. Accordingly, the
proposal is adopted without change.

Since this condition is likely to exist
or develop on other engines of the same
type design, this amendment requires
incorporation of a strut insert assembly
in both the Number 4 and Number 7
diffuser case struts in accordance with
the Accomplishment Instructions of PW
SB 5730, dated February 4, 1987, at the
next shop visit after the effective date of

this AD, but no later than August 31,
1991,

The regulations adopted herein would
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule will not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation involves approximately 1,050
JT9D engines at an approximate total
cost of $382,000. It has also been
determined that few, if any, small
entities within the meaning of the
Regulatory Flexibility Act will be
affected since the proposed rule affects
only operators using McDonnell Douglas
DC-10-40 and Boeing 747 series aircraft
in which the JT9D engines are installed,
none of which are believed to be small
entities. Therefore, I certify that this
action (1) is not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 28, 1979); and (3) will not have
a significant economic impact, positive
or negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation prepared for this action
is contained in the regulatory docket. A
copy of it may be obtained from the
Regional Rules Docket.

List of Subjects in 14 CFR Part 39

Engines, Air transportation, Aircraft,
Aviation safety, Incorporation by
reference.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator, .
the Federal Aviation Administration
(FAA) amends Part 39 of the Federal
Aviation Regulations (FAR) as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:
Authority: 49 U.S.C. 1354(a), 1421, and 1423;

49 U.S.C. 108(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive (AD):

Pratt & Whitney: Applies to Pratt & Whitney
(PW) JTOD-3A. -7, -7A, -7AH, -7H, -7F,
-7}, and -20 turbofan engines.
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Compliance is required as indicated, unless
already accomplished.

To prevent a diffuser case Number 4 or
Number 7 strut failure that can cause a
Number 3 bearing compartment fire and
subsequent nacelle fire, accomplish the
following:

(a) Install strut insert assembly Part
Number 804698-01 into both the Number 4
and Number 7 diffuser case struts, in
accordance with the Accomplishment
Instructions of PW Service Bulletin (SB) 5730,
dated February 4, 1987, at the next engine
shop visit after the effective date of this AD,
but not later than August 31, 1991.

Note: For the purpose of this AD, engine
shop visit is defined as maintenance entailing
a separation of the high pressure compressor
case and diffuser case “K” flange.

{b) Aircraft may be ferried in accordance
with the provisions of FAR 21.197 and 21.199
to a base where the AD may be
accomplished.

(c) Upon submission of substantiating data
by an owner or operator through an FAA
Airworthiness Inspector, an alternative
method of compliance with the requirements
of this AD or adjustments to the compliance
times specified in this AD may be approved
by the Manager, Engine Certification Office,
ANE~140, Engine and Propeller Directorate,
Aircraft Certification Service, Federal
Aviation Administration, 12 New England
Executive Park, Burlington, Massachusetts
01803.

The diffuser case strut insert incorporation
shall be done in accordance with PW SB
5730, dated February 4, 1987. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from Pratt &
Whitney, Publication Department, P.O. Box
611, Middletown, Connecticut 08457. Copies
may be inspected at the Regional Rules
Docket, Office of the Assistant Chief Counsel,
Federal Aviation Administration, New
England Region, 12 New England Executive
Park, Room 311, Burlington, Massachusetts
01803, or at the Office of the Federal Register,
1100 L Street NW., Room 8301, Washington,
DC.

This amendment becomes effective on May
30, 1989.

Issued in Burlington, Massachusetts, on
March 23, 1989.

Jack A. Sain,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

{FR Doc. 89-10316 Filed 4-28-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 88-ACE-24)

Designation of Transition Area; Tipton,
IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of this Federal
action is to designate a 700-foot
transition area at Tipton, lowa, to
provide controlled airspace for aircraft
executing a new instrument approach
procedure to the Mathews Memorial
Airport, Tipton, Iowa, utilizing the Cedar
Rapids VORTAC as a navigational aid.
The intended effect of this action is to
ensure segregation of aircraft using the
new approach procedure under
instrument flight rules (IFR) from other
aircraft operating under visual flight
rules (VFR). This action changes the
airport status from VFR to IFR.
EFFECTIVE DATE: 0901 u.t.c., September
21, 1989,

FOR FURTHER INFORMATION CONTACT:
Lewis G. Earp, Airspace Specialist,
Traffic Management and Airspace
Branch, Air Traffic Division, ACE-540,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 426-3408.
SUPPLEMENTARY INFORMATION:

History

On January 25, 1989, the Federal
Aviation Administration published a
Notice of Proposed Rulemaking which
would amend § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) so as to designate a transition
area at Tipton, Iowa (54 FR 3612).
Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No responses were received as a result
of the Notice of Proposed Rulemaking.
Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6E, dated January 3,
1989.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) adds a new transition area
designation for Tipton, lowa. To
enhance airport usage, an instrument
approach procedure is being developed
for the Mathews Memorial Airport,
Tipton, Iowa, utilizing the Cedar Rapids
VORTAC as a navigational aid. The
establishment of an instrument
approach procedure based on this
approach aid entails designation of a
transition area at Tipton, lowa, at or
above 700 feet above the ground, within
which aircraft are provided air traffic
control service. The intended effect of
this action is to ensure segregation of
aircraft using the new approach
procedure under instrument flight rules
from other aircraft operating under
visual flight rules. This action changes
the airport status from VFR to IFR.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “'significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the FAR (14
CFR Part 71) is amended as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
{Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]
2. By amending § 71.181 as follows:

Tipton, Iowa [New]

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Mathews Memorial Airport
(41°45'52" N., 91°09'15” W.).

This amendment becomes effective at
0901 u.t.c. September 21, 1989.

Issued in Kansas City, Missouri, on April
18, 1989.

Clarence E. Newbern,

Manager, Air Traffic Division.

[FR Doc. 89-10317 Filed 4-28-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 83-AS0-3]
Designation of Transition Area; Fulton,
MS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.
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SUMMARY: This amendment designates
the Fulton, MS, Transition Area to
provide additional airspace protection
for Instrument Flight Rule Operations at
the Fulton-Itawamba County Airport.
This action will lower the base of
controlled airspace from 1200’ to 700’
above the surface in the vicinity of the
airport. A Standard Instrument
Approach Procedure (SIAP) has been
developed to serve the airport and the
controlled airspace is required for
protection of IFR aeronautical
operations. Concurrent with publication
of the SIAP, the airport status will
change from Visua! Flight Rule (VFR) to
Instrument Flight Rule (IFR).

EFFECTIVE DATE: 0901 u.t.c., October 18,
1989,

FOR FURTHER INFORMATION CONTACT:
James G. Walters, Airspace Section,
Airspace and Procedures Branch, Air
Traffic Division, Federal Aviation
Administration, P.O. Box 20636, Atlanta,
Georgia 30320; telephone: (404) 763-7646.
SUPPLEMENTARY INFORMATION:

History

On February 15, 1989, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to designate the Fulton, MS,
Transition Area (54 FR 6936). The floor
of controlled airspace would be lowered
from 1200’ to 700" above the surface in
the vicinity of the Fulton-Itawamba
County Airport. This additional
controlled airspace is required to
provide airspace protection for aircraft
executing a SIAP planned for the
airport. Concurrent with publication of
the SIAP, the airport status will change
from VFR to IFR. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Section 71.181 of Part 71
of the Federal Aviation Regulations was
republished in FAA Handbok 7400.6E
dated January 3, 1989.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations designates
the Fulton, MS, Transition Area.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated

impact is no minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 108(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:
Fulton, MS [New]

That airspace extending upward from 700’
above the surface within a 7-mile radius of
the Fulton-Itawamba County Airport (Lat.
34°21'07" N., Long. 88°22'38" W.).

Issued in East Point, Georgia, on April 12,
1989.

William D. Wood,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 8910319 Filed 4-28-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 89-AS0-5]

Revision of Transition Area;
Laurinburg, NC

AGENCY: Federal Aviation
Administration (FAA}, DOT.
ACTION: Final rule.

SUMMARY: This amendment revises the
Laurinburg, NC, transition area. Due to
relocation of the Rocky Ford
nondirectional radio beacon (NDB) and
a planned instrument landing system
(ILS) developed for Runway 5, the
arrival area extension based on the
Rocky Ford 226° bearing is no longer
required and has been deleted. Also,
this action corrects the description of
the arrival area extension based on the
Sandhills VHF omnidirectional range/

tactical air navigation (VORTAC) and
corrects the geographic position
coordinates of the Laurinburg-Maxton
Airport.

EFFECTIVE DATE: 0901 u.t.c., August 24,
1989.

FOR FURTHER INFORMATION CONTACT:
James G. Walters, Airspace Section,
Airspace and Procedures Branch, Air
Traffic Division, Federal Aviation
Administration, P.O. Box 20638, Atlanta,
Georgia 30320; telephone: (404) 763-7648.

SUPPLEMENTARY INFORMATION:
History

On March 2, 1989, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to revise
the Laurinburg, NC, transition area (54
FR 8762). The revision was deemed
necessary to eliminate the arrival area
extension based on the Rocky Ford 228°
bearing, to revise the description of the
arrival area extension based on the
Sandhills VORTAC and to correct the
geographic position coordinates of the
Laurinburg-Maxton Airport. Interested
parties were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received. Section 71.181
of Part 71 of the Federal Aviation
Regulations was republished in FAA
Handbook 7400.6E dated January 3,
1989.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations revises the
Laurinburg, NC, transition area by
deleting the arrival area extension
based on the Rocky Ford 226° bearing,
revising the arrival area extension
based on the Sandhills VORTAC and
correcting the geographic position
coordinates of the Laurinburg-Maxton
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a “major
rule” under Executive Order 12291; (2) is
not a "significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 48 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 108(g)

(Revised Pub. L. 87449, January 12, 1983); 14
CFR 11.66.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:

1 aurinburg-Maxton, NC {Revised]

That airspace extending upward from 70¢’
above the surface within an 8.5-mile radius of
the Laurinburg-Maxton Airport (Lat. 34°47°15"
N., Long. 79°21'50” W.); within 3 miles each
side of the Sandhills VORTAC 154° radial
extending from the 8.5-mile radius area to 19
miles southeast of the VORTAC, excluding
that area which coincides with the Mackall
AAP, NC, transition area.

Issued in East Point, Georgia, on April 11,
1989.

William D. Woed,

Acting Manager, Air Traffic Division,
Southern Region,

[FR Doc. 89-10318 Filed 4-23-89; 8:45 am)
BILLING CODE 4210-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Paris 774, 779, and 799
{Docket No. 90497-9097]

Editorial Clarifications and Corrections
to the EAR

AGENCY: Bureau of Export
Administration, U.S. Department of
Commerce.

ACTION: Final rule.

SUMMARY: This final rule makes several
editorial clarifications and corrections
to the Export Administration
Regulations (EAR). These changes,
which neither expand nor limit the
provisions of the EAR, are as follows:
(a) Section 774.2 is revised to clarify
that reexports under the permissive
reexport provisions of § 774.2(a)(2) are

subject to the same restrictions that
apply to exports from the United States
under General License GLV.

{b) In Supplement No. 3 to Part 779,
paragraph (c) is revised to include
specially designed software for
manufacturing and testing equipment for
optical fiber, optical cable and other
cables controlled under ECCN 1353A.
Supplement No. 1 to § 799.1 is amended
ty adding a note following the heading
for ECCN 1353A to indicate that
specially designed software is
controlled under Supplement No. 3 to
Part 779. These changes are intended to
clarify that exports of such software are
permitted under General License GTDR,
where appropriate.

{c) Supplement No. 1 to § 799.1 (the
Commodity Control List) is amended by
revising the “GLV § Value Limit"
paragraph for ECCN 1425A to conform
with the standard wording for such
paragraphs used elsewhere in the
Commodity Control List.

EFFECTIVE DATE: This rule is effective
May 1, 1989.

FOR FURTHER INFORMATION CONTACT:
Willard Fisher, Regulations Branch,
Bureau of Export Administration,
Telephone: (202) 377-3856.

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

1. This rule complies with Executive
Order 12291 and Executive Order 12661.

2. This rule involves collections of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). These collections have been
approved by the Office of Management
and Budget under control numbers 0694—
0002, 0694-0005, and 0694-0023. This rule
will not affect the paperwork burden on
the public.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553), or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

5. Section 13(a) of the Export
Administration Act of 1979, as amended
(EAA) (50 U.S.C. app. 2412(a)), exempts
this rule from all requirements of section
553 of the Administrative Procedure Act
(APA) (5 U.S.C, 553), including those
requiring publication of a notice of

proposed rulemaking, an opportunity for
public comment, and a delay in effective
date. This rule is also exempt from these
APA requirements because it involves a
foreign and military affairs function of
the United States. Section 13(b) of the
EAA does not require that this rule be
published in proposed form because this
rule does not impose a new control.
Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be given
for this rule.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Willard Fisher, Office of
Technology and Policy Analysis, Bureau
of Export Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects in 15 CFR Parts 774, 779,
and 799

Computer technology, Exports,
Reporting and recordkeeping
requirements, Science and technology.

Accordingly, Parts 774, 779, and 799 of
the Export Administration Regulations
(15 CFR Parts 768 through 799) are
amended as follows:

1. The authority citation for 15 CFR
Part 774 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L. 99—
64 of July 12, 1885, and by Pub. L. 100418 of
August 23, 1988; E.O. 12525 of July 12, 1985 (50
FR 28757, July 18, 1985).

2. The authority citation for 15 CFR
Parts 779 and 799 continues to read as
follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 ¢! seq.}, as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L. 93—
64 of July 12, 1985, and by Pub. L. 100418 of
August 23, 1988; E.O. 12525 of July 12, 1985 (50
FR 28757, July 16, 1985); Pub. L. 85-223 of
December 28, 1977 (50 U.S.C. 1701 et seq.);
E.O. 12532 of September 9, 1985 (50 FR 36861,
September 10, 1985) as affected by notice of
September 4, 1988 {51 FR 31925, September 8,
1986); Pub. L. 99-440 of October 2, 1988 {22
U.S.C. 5001 et seq.); and E.O. 12571 of
October 27, 1986 (51 FR 39505, October 29,
1986).

PART 774—[AMENDED]

3. Section 774.2 is amended by
revising paragraph (a}(2) to read as
follows:

§774.2 Permissive reexports2.
* - * * *

2 See § 774.9 for effect on foreign laws.
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(a) *** 1353A Manufacturing and testing equipment the Administrative Procedure Act (5
. » * * * for optical fiber, optical cable and other

(2) Could be exported from the United
States to the new country of destination
under General License GLV;4

* * * * *

PART 779—~{AMENDED]

4. Supplement No. 3 to Part 779 is
amended by revising paragraph (c) of
the "List of Software Subject to This
Supplement to Part 779" to read as
follows:

Supplement No. 3 to Part 779 Computer
Software

* * * * *

List of Software Subject to this Supplement
to Part 779

W, * * * *

(c) "Specially designed software” for
equipment, as follows:

{1) Manufacturing and testing
equipment (for optical fiber, optical
cable and other cables) controlled under
ECCN 1353A;

(2) Navigation and direction finding
equipment controlled under ECCN
1501A(b);

(3) Equipment controlled under ECCN
1501A(c);

(4) Equipment controlled under ECCN
1502A;

(5) Equipment controlled under ECCN
1510A;

(6) Equipment controlled under ECCN
1516A;

(7) Equipment controlled under ECCN
1519A;

(8) Equipment controlled under ECCN
1520A.;

(9) Equipment controlled under ECCN
1529A;

(10} Equipment controlled under
ECCN 1533A;

(11) Equipment controlled under
ECCN 1567A;

* * * * *

PART 799—[AMENDED]

Supplement No. 1 to § 799.1—{Amended]

5. In Supplement No. 1 to § 799.1 (the
Commodity Control List), Commodity
Group 3 (General Industrial Equipment),
ECCN 1353A is amended by revising the
heading and by adding a Note
immediately following the heading to
read as follows:

* The permissive reexport provisions set forth
above relating to the reexport of commodities
within the established GLV dollar-value limits do
not apply to exports, reexports, or distributions
made under the Aircraft and Vessel Repair Station
Procedure.

cables, and specially designed components
therefor.

Note: For "specially designed software”,
see Supp. No. 3 to Part 779.

* * * * *

6. In Supplement No. 1 to § 799,1 (the
Commodity Control List), Commodity
Group 4 (Trangportation Equipment), the
“GLV § Value Limit" paragraph for
ECCN 1425A (Commodity Group 4) is
revised to read “GLV § Value Limit: $0
for all destinations.”

Dated: April 24, 1989.
Michael E. Zacharia,

Assistant Secretary for Export
Administration.

[FR Doc. 89-10260 Filed 4-28-89; 8:45 am]
BILLING CODE 3510-DT-M

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2200

Rules of Procedure

AGENCY: Occupational Safety and
Health Review Commission.

ACTION: Final rule.

SUMMARY: This rule amends the
Commission's procedural rules in two
respects. First, the Commission amends
its rule regarding petitions for
interlocutory review of rulings by the
Commission’s Administrative Law
Judges and responses to such petitions.
The Commission also amends its rule
regarding petitions for discretionary
review of a Judge's decision and
statements in opposition to such
petitions. The Commission will now
require that all petitions for
interlocutory or discretionary review by
the Commission and responses thereto
filed by employers who are corporations
disclose any corporate parents,
subsidiaries, or affiliates. This
additional disclosure will assist the
Commission members in identifying
proceedings in which recusal or
disqualification may be appropriate.

In addition, pursuant to 28 U.S.C.
2112(a)(2), which requires that agencies
designate an officer to receive copies of
petitions for appellate court review of
agency orders, the Commission amends
its Rules of Procedure to designate its
Executive Secretary to be that officer.
EFFECTIVE DATE: May 1, 1989.

FOR FURTHER INFORMATION CONTACT:
Earl R. Ohman, Jr., General Counsel,
(202) 634-4015.

SUPPLEMENTARY INFORMATION: The
Commission finds, in accordance with

U.S.C. 553(b)(3)(A)), that these revisions
relate solely to agency organization,
procedures, or practices. Therefore they
are not subject to the provisions of the
Administrative Procedure Act requiring
notice and opportunity for comment.
These revisions are effective upon
publication in the Federal Register.

1. Disclosure of Corporate Parents,
Subsidiaries, or Affiliates

Ethics standards applicable to the
members of the Commission preclude
members from participating in cases in
which they have a financial interest in a
party to the proceeding. Normally, a
Commission member will be able to
identify a proceeding from which he
should recuse himself because he has a
financial interest in a named party.
However, the need for recusal may not
be readily apparent if a Commission
member has a financial interest not in
the named party itself but in a corporate
parent, subsidiary, or affiliate of that
party. Disclosure of the full
organizational structure of a corporate

. party will greatly assist the Commission

members in avoiding such conflicts of
interest. So that the Commission can be
certain that the necessary information
has been disclosed, the amended rule
also requires a corporate party that has
no parents, subsidiaries, or affiliates to
so state. In addition, the rule requires
that a corporate party advise the
Commission of any changes to its
disclosure statement.

In view of the importance of
disclosure, the Commission may in its
discretion refuse to accept a petition or
response that fails to comply with the
disclosure requirements.

II. Commission Designation of Executive
Secretary and Office of the Executive
Secretary Pursuant to Pub. L. 1060-236

Public Law 100-236, 101 Stat. 1731-32
(1988), codified as 28 U.S.C. 2112(a),
requires in subsection (a}(2) that each
government agency designate an office
and officer to receive copies of petitions
for review of agency orders from the
persons instituting the review
proceedings in a court of appeals. The
statute provides that if proceedings are
instituted in two or more courts of
appeal to review the same agency order,
and the agency receives copies of those
filings within ten days of the agency
order, the Judicial Panel on Multidistrict
Litigation will determine, by random
selection, the court of appeals in which
to consolidate the petitions. In
accordance with the statute the
Commission designates the Executive
Secretary, and the Office of the
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Executive Secretary, of the Commission
as the officer and office to receive,
pursuant to 28 U.S.C. 2112(a)(1). copies
of petitions for review of Commission
orders,

List of Subjects in 29 CFR Part 2200

Hearing and appeal procedures,
Administrative practice and procedure,
Ex parte communications, Lawyers.

Text of Amendment

Title 29, Chapter XX, Part 2200 of the
Code of Federal Regulations is amended
as follows:

PART 2200—{AMENDED]

1. The authority citation for Part 2200
is revised to read as follows:

Authority: 28 U.S.C. 861(g). Sec. 2200.96 is
also issued under 28 U.S.C. 2112(a).

2. Section 2200.73 is amended by
revising paragraph (b) to read as
follows:

§2200.73 Interlocutory review.

* * * * *

(b) Petition for interlocutory review.
Within five days following the receipt of
a Judge’s ruling from which review is
sought, a party may file a petition for
interlocutory review with the
Commission. Responses to the petition,
if any, shall be filed within five days
following service of the petition. A copy
of the petition and responses shall be
filed with the Judge. The petition is
denied unless granted within 30 days of
the date of receipt by the Commission’s
Executive Secretary. A corporate party
that files a petition for interlocutory
review or a responge to such a petition
under this section ghall also comply
with the provisions of § 2200.91(h)
rzquiring a declaration of corporate
parents, subsidiaries, and affiliates or, if
applicable, a statement that there are no
corporate parents, subsidiaries, or
affiliates. In its discretion the
Commission may refuse to accept for
filing a petition or response that fails to
comply with this disclosure requirement.
A corporate party filing the declaration
required by this paragraph shall have a
continuing duty to advise the Executive
Secretary of any changes to its
declaration until the Commission either
denies the petition for interlocutory
appeal or issues its decision on the
merits of the appeal.

3. Section 2200.91 is amended by
redesignating paragraph (h) as
paragraph (i) and adding a new
paragraph (h) to read as follows:

§ 2200.91 Discretionary review; Petitions
tor discretionary review; Statements in
cpposition to petitions.

* * * * -

'

(h} Corporatye parents, subsidiaries,
and affiliates; disclosure—(1) General.
Any petition for review or cross-petition
for review filed under this section by a
corporation, or any statement in
opposition to a petition for review filed
under paragraph (g) of this section by a
corporation, shall be accompanied by a
declaration listing all parents,
subsidiaries, and affiliates of that
corporation or stating that the
corporation has no parents, subsidiaries,
or affiliates, whichever is applicable.

(2) Failure to disclose. The
Commission in its discretion may refuse
to accept for filing a petition for review
or statement in opposition that fails to
include the disclosure declaration
required by this paragraph.

(3) Continuing duty to disclose. A
party subject to the disclosure
requirement of this paragraph has a
continuing duty to notify the Executive
Secretary of any change in the
information on the disclosure
declaration until the Commission either
issues a final order disposing of the
proceeding or remands the proceeding to
the Judge.

4, A new § 2200.96 is added to read as
follows:

§2200.96 Commission receipt pursuant to
28 U.S.C. 2112(a)(1) of copies of petitions
tor judiclal review of Commission orders
when petitions for review ars filed in two or
more courts of appeals with respect to the
same order.

The Commission officer and office
designated to receive, pursuant to 28
U.S.C. 2112(a)(1), copies of petitions for
review of Commission orders, from the
persons instituting the review
proceedings in a court of appeals, are
the Executive Secretary and the Office
of the Executive Secretary at the
Commission’s office, 1825 K Street NW,,
Washington, DC 20008. Five copies of
the petition shall be submitted pursuant
to this section. Each copy shall state
that it is being submitted to the
Commission pursuant to 28 U.S.C. 2112
by the persons or person who filed the
petition in the court of appeals and shall
be stamped by the court with the date of
filing.

Note: 28 U.S.C. 2112(a) contains certain
applicable requirements.

Date: April 26, 1989.
E. Ross Buckley,
Chairman.
Date: April 25, 1989.
Linda L. Arey,
Commissioner.
[FR Doc. 10329 Filed 4-28-89; 8:456 am]
BILLING CODE 7600-01-M

DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part 13

Katmai National Park and Preserve, AK

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service is
modifying the fishing regulations for the
Brooks River in Katmai National Park
and Preserve. These regulations allow a
bag limit of one fish per day. In addition,
a minor change is made to existing
regulation dates for an open bait season
on that portion of the Naknek River
within the park to remain consistent
with changing State of Alaska (State)
regulations. These regulations are
necessary to continue safely
accommodating use of the popular
Brooks River fishery by anglers, while
maintaining a healthy fishery for bear
populations which feed there, Current
bag limits of 5 salmon and 2 trout—the
two species for which the river is
popular—encourage many anglers to
keep fish in their immediate possession
or in the nearby area while seeking to
fill these catch limits. By providing less
opportunity for anglers to retain large
bag limits of fish in the area, there will
be less chance of bear/human conflicts
caused by bears associating humans
with food. The effect of the regulations
will be to reduce the potential for
conflicts between bears and humans in
the area, while protecting the natural
fish resources available to bears along
the Brogks River. This is a primary goal
of park management, as stated in the
park's General Management Plan
(GMP).

EFFECTIVE DATE: May 31, 1989.

FOR FURTHER INFORMATION CONTACT:
Stephen Hurd, Chief Ranger, Katmai
National Park and Preserve, P.O. Box 7,
King Salmon, AK 99613, Telephone (907)
246-3305.

SUPPLEMENTARY INFORMATION:
Background

This regulation addresses a specific
management problem involving bear
and human interactions along the
popular Brooks River. It is not a
response to any known depletion in fish
populations or fisheries habitat
impairment. It also corrects a conflict
between State and Federal laws and
regulations regarding bait fishing along
those portions of the Naknek River
within the park.

In the summer of 1987, the National
Park Service submitted a proposal to the
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State Board of Fisheries for a change in
the State fishing regulations. Current
State regulations affecting the Brooks
River fishery allow for a bag and
possession limit of 5 salmon and 2
rainbow trout during the summer fishing
season. The National Park Service
proposal had the same objectives as this
rulemaking, but differed by being
applicable to all rivers within the park
and preserve, and by changing bag
limits for salmon only. It also did not
address changes to bait fishing
regulations for the Naknek River. The
Board failed to approve this proposal,
based in part on a determination from
the Department of Fish and Game that
the fishery was healthy and that the
proposed action addressed other
management considerations not in the
purview of the Board. The Board also
expressed concern about the large area
covered by the proposal and some
confusion about the objectives. It was
recognized by the Department of Fish
and Game at the Board meeting that the
National Park Service had the authority
to promulgate regulations to address the
problem:

Mr. Chairman, this is a proposal put in by
the park service that encompasses a fairly
large chunk of real estate * * * most of
which has fairly limited angling pressure.
Salmon stocks, particularly in the Naknek
drainage, appear to be healthy and staff
[Department of Fish and Game} see no
biological reason to further limit the sport bag
limits there. They're presently five a day, five
in possession in much of that area. The park
service has the authority to do this if they
need to * * * (transcript from taped
proceedings of State Fish Board meeting,
December 17, 1987; Anchorage, Alaska).

Consequently, the bag limit provision
of this rulemaking is a modified version
of the earlier submission to the State
and is specific to the Brooks River.

The Brooks River and its surrounding
aquatic resources are major habitats for
a diversity of fish and wildlife species.
Rainbow trout and salmon are the most
abundant fish species in Brooks River.
Arctic grayling and Arctic char, as well
as other species, are also present. This
source of high-protein food is of critical
importance to bear populations during
their short feeding season before
hibernation.

Because of this diverse ecosystem, the
Brooks River is well-known and popular
among both park anglers and visitors
interested in being able to view the
Alaska brown bear in its natural
habitat. Park managers in Katmai have
always been conscious of and
concerned about the management of this
important area, The Alaska National
Interest Lands Conservation Act (Pub. L.
98-487) (ANILCA), which added further

acreage to the area, mandated that the
new park is

to be managed for the following purposes,
among others: To protect habitats for, and
populations of, fish and wildlife including
* * * high concentrations of brown/grizzly
bears * * *and * * * to maintain
unimpaired the water habitat for significant
salmon populations * * * (section 202(2) of
ANILCA; 16 U.S.C. 410hh-1(2)).

Congress also determined that Katmai
should be managed to protect
“recreational features”. Sport fishing is
permitted within national park areas in
Alaska {section 1314 of ANILCA; 18
U.S.C. 3202; 36 CFR 2.3, 13.21). Providing
for the use of the Brooks River by
recreational anglers and natural
predator activities of the area’s brown
bears poses both a resource
management problem affecting the bears
and a safety concern for humans.

The General Management Plan (CMP)
for the park, prepared pursuant to
section 1301 of ANILCA (16 U.S.C. 3191),
addresses specific management
responsibilities and objectives regarding
Brooks River. The plan notes that:

Visitors have traditienally come to the
Brooks Camp developed area to fish, visit the
Valley of Ten Thousand Smokes, and watch
Alaska brown bears in their natural
environment. This development and the
associated activities intrude on prime bear
habitat. The result has been potentially
dangerous conflicts between bears and
humans in this area. The issue is impacts on
bears while still providing for visitor
activities in this portion of the park.

The objectives of the bear
management plan for Katmai, as stated
in the GMP, are:

* * * toretain a naturally regulated
population of brown bears in the park and to
preclude the food-reinforced attraction of
bears to people and thereby minimize
confrontations between bears and people.
The plan calls for * * * minimizing human
impacts on bear behavior and patterns of
habitat use * * *,

With the Brooks River being such an
important habitat for bear populations
and the nearby Brooks Camp being the
major overnight visitor use area in the
park, these objectives are of specific and
immediate importance to this area.

Sport fishing along the Brooks River,
as well as elsewhere within the park, is
regulated by appropriate National Park
Service regulations in 36 CFR 2.3, 13.21,
and 13.66 and by applicable State of
Alaska fishing regulations. Current State
regulations affecting the Brooks River
fishery allow for a bag and possession
limit of 5 salmon and 2 rainbow trout
during the summer fishing season. Park
policy requires that any fish kept is to be
immediately taken to a nearby fish
cleaning house away from the river to

be cleaned and stored. This policy
reduces the chance of bears obtaining
fish caught by people, thereby learning
to associate the easy acquisition of fish
with human fishermen and disrupting
the bear’s natural feeding cycle.

However, an increasing number of
anglers, some who trave] into the Brooks
River area specifically to fish for the
maximum legal take, often do not take
their fish directly to the cleaning house,
and instead cache fish they have caught
along the shore—a practice that cannot
be prevented by any but the most
aggressive and costly law enforcement
measures. Bears are then attracted to
this food source, encouraging dangerous
bear/human interactions.

This rulemaking amends 36 CFR 13.66,
which is specific to Katmai National
Park and Preserve, by establishing a
total daily bag limit of one fish,
regardless of species, on the Brocks
River. A minor amendment to 38 CFR
13.66{a)(1) removes the dates during
which bait fishing is allowed along the
Naknek River to conform with changing
State regulations.

Effects of Rulemaking

These changes have the effect of
eliminating the opportunity for anglers
to store their catch along the river
banks, which tempts bears to feed on
the fish, and will help to maintain a
healthy fishery for the bears. The
immediate effect will be to cause those
anglers who fish the Brooks River
mainly to acquire food to procure their
fish elsewhere. Numerous other areas
rich in fish resources are available in the
nearby vicinity for these anglers. Sport
fishing for enjoyment will not be
restricted, and one fish can still be
retained if desired. Human safety and
the protection of natural bear
populations, both in the short and long
term, should be greatly improved. Long
term effects will be a continued heslthy
fishery resource, a lessening of the
chances for bear/human confrontations,
and an improvement in the natural
feeding habitat for bears. By removing
dates from the National Park Service
regulation for bait fishing, the Naknek
River bait fishing season will conform
with any changes in State law for bait
fishing.

Options Considered

Other management options based on
stated management objectives in the
GMP were also considered in
development of this rulemaking. These
options include closing all or portions of
the area to human use, restricting the
Brooks River to catch-and-release
angling only, or eliminating angling
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along the river during certain time
periods or seasons. The rulemaking is in
accordance with stated overall
meanagement objectives and is less
restrictive than other options.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
The proposed rulemaking was published
in the Federal Register, Vol. 53, No. 152,
Monday, August 8, 1988, Written
comments on the proposed rulemaking
were accepted for a 60 day period,
through October 7, 1988. In addition, two
public hearings, one in Anchorage and
one in King Salmon, Alaska, were held
during the comment period.

Six written comments were received
during the comment period. Two letters
received were from lodge/air taxi
owners and operators who suggested
the proposed rulemaking did not restrict
the sport fishing enough and suggested
that Brooks River and others in the park
and preserve should be made catch and
release only fisheries. The Alaska Field
Office of the Sierra Club wrote a letter
supporting the one fish limit. An
individual from Dutch Harbor, Alaska
supported the one fish limit. The
Wildlife Legislative Fund of America
wrote that they were opposed to the bag
limit restriction because:

The State of Alaska operates a brown bear
river program which is reputedly the best in
the world in the McNeil River State Game
Sanctuary not far from the locale of your
proposed regulatory change. It is my
understanding that this program operates
very well without the type of restriction you
propose.

This comment was not applicable to
the situation and illustrated confusion
on the part of the author, i.e., McNeil
River sanctuary does not allow any
fishing and restricts the number of
people allowed to visit the area, who
must acquire a permit and be guided at
all times.

The State of Alaska, Department of
Fish and Game wrote objecting to the
proposed rulemaking stating they were:

* ' x

concerned that your new regulation
will be ineffective in significantly reducing or
eliminating occurrence of human-bear
interactions at the Brooks River. This may
place unnecessary restriction on sport fishing
activities without commensurate benefit.

During the summer of 1988, with a
temporary restriction which
implemented a one fish bag limit for the
Brooks River, park personnel noted a
significant reduction in the number of
bear/human interactions over fish from
the previous summer season. Based on
only a single season of observation, the

National Park Service believes a notable
decrease in the potential number of
bear/human interactions can be
achieved with the bag limit reduction as
proposed.

Four comments were made during the
two public hearings. Two commentors
were very much in favor of the proposed
rulemaking citing its necessity due to
safety concerns while still continuing to
allow sport fishing to occur in the area.
One commentor, representing the
Alaska Sport Fishing Association, was
opposed to the rulemaking because it
would reduce the opportunities for sport
fishermen to retain their catch when
there was no shortage of fish in the
river. The fourth commentor suggested
zoning the river so people fishing in that
portion of the river near the fish
cleaning house could retain a total of 5
fish and those fishing upstream (beyond
an identifiable land form), some
distance away from the fish cleaning
house, would have a bag limit of one
fish, as proposed. For enforcement
reasons, the National Park Service does
not see this option as a practical
alternative.

Upon further analysis of the proposed
rule, and after one season with a similar
temporary restriction in effect, the
National Park Service has chosen to
modify the proposed rule for
clarification purposes. The modification
deletes the second sentence of
§ 13.66(b)(3) and adds the following:

No person may retain more than one fish
per day caught on Brooks River, on the
waters between the posted signs 200 yards
from the outlet of Brooks Lake, or on the
water between the posted signs 200 yards
from the mouth of Brooks River on Naknek
Lake.

The second sentence is being deleted
anticipating that the State may chose in
the future to restrict the bag limit to zero
or make the river a catch and release
fishery for certain species. Based upon
the past summer experience, the
National Park Service has found it
necessary to define the area within
which the bag limit will apply, thus the
new wording found in § 13.66(b)(3).

Drafting Information

The primary authors of these
regulations are: Tony Sisto, Park Ranger;
and, Lou Waller, Chief Division of
Subsistence, Alaska Regional Office,
National Park Service, Anchorage.

Paperwork Reduction Act

This rulemaking does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44 U.S.C.
3501 et seq.

Compliance With Other Laws

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
(February 19, 1981), 46 FR 13193, and
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The economic effects
of this rulemaking are local in nature
and negligible in scope. No person will
be prohibited from fishing on the Brooks
River under applicable regulations. The
National Park Service has determined
that this rulemaking will not have a
significant effect on the quality of the
human environment, health, and safety
because it is not expected to:

(a) Change public angling habits to the
extent of adversely affecting the
aquatic or other natural ecosystem;

(b) Introduce noncompatible uses which
might compromise the nature and
characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships or
land uses; or

(d) Cause a nuisance to adjacent owners
or occupants.

Based on this determination, this
rulemaking is categorically excluded
from the procedural requirements of the
National Environmental Policy Act
(NEPA) by Departmental regulations in
516 DM 6 (49 FR 21438). As such, neither
an Environmental Asgessment nor an
Environmental Impact Statement has
been prepared.

List of Subjects in 36 CFR Part 13

Aircraft, Alaska, National Parks,
Reporting and recordkeeping
requirements, Traffic regulations.

In consideration of the foregoing, 36
CFR Chapter 1 is amended as follows:

PART 13—[AMENDED]

1. The authority citation for Part 13
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 462(k), 3101 ¢
seq.; sec. 13.65(b) also issued under 16 U.S.C.
1361, 1531.

2. By revising § 13.66 to read as
follows:

§ 13.66 Katmai National Park and
Preserve.

(a) [Reserved]

(b) Fishing. Fishing is allowed in
accordance with § 13.21 of this chapter,
but only with artificial lures and with
the following additional exceptions:

(1) Bait, as defined by State law, may
be used only on the Naknek River during
times and dates established by the
Alaska Department of Fish and Game,
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and only from markers located just
above Trefon’s cabin downstream to the
park boundary.

(2) Flyfishing only is allowed on the
Brooks River between Brooks Lake and
the posted signs near Brooks Camp.

(3) No person may retain more than
one fish per day caught on Brooks River,
on the waters between the posted signs
200 yards from the outlet of Brooks lake,
or on the water between the posted
signs 200 yards from the mouth of the
Brooks River on Naknek Lake.

Becky L. Norton Dunlop,
Assistant Secretary for Fish and Wildlife
Parks.

Date: April 12, 1989.

[FR Doc. 89-10416 Filed 4-28-89; 8:45 am])
BILLING CODE 4310-70-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3553-2]

Approval and Promulgation of
implementation Plan; State of
Arkansas; Revisions of the Arkansas
Air Pollution Control Regulations for
Particulate Matter (PM1o)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

sumMMARY: This Federal Register notice
approves the revisions to the Arkansas
State Implementation Plan (SIP) by (1)
adopting National Ambient Air Quality
Standards (NAAQS] for all pollutants as
in effect on July 31, 1987, (2) adding new
particulate matter definitions, (3)
revising the Prevention of Significant
Deterioration of Air Quality (PSD) SIP
regulations by readoption of the Federal
regulations as in effect on July 31, 1987,
and (4) revising subsection f(ix) of
“Section 4. Permits”. The State of
Arkansas submitted these revisions in
response to the EPA's promulgation of
the particulate matter (PM10) NAAQS
and related regulations on July 1, 1987.
These revisions enable the State to
implement and enforce the NAAQS for
all pollutants including PM1o, and
modify the affected State regulations for
meeting the regulatory requirements of
particulate matter in terms of the PM1o.
This SIP revision is approved under the
statutory requirements of sections 110
and 160-169 of the Clean Air Act as
amended August 1977.

Today's notice is published to advise
the public that EPA is approving the
Arkansas SIP revision for the subjects
mentioned above. The rationale for this
approval is contained in this notice.

DATE: This action will be effective on

June 30, 1989, unless notice is received

within 30 days that adverse or critical

comments will be submitted.

ADDRESSES: Copies of the State’s

submittal and other information are

available for inspection during normal
business hours at the following
locations. Interested persons wanting to
examine these documents should make
an appointment with the appropriate
office at least twenty-four hours before
the visiting day.

SIP New Source Section; Air Programs
Branch; Air, Pesticides and Toxics
Division. Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Dallas, Texas 75202, Telephone: (214)
655-7214.

Division of Air Pollution Control,
Arkansas Department of Pollution
Control and Ecology, 8001 National
Drive, P.O. Box 9583, Little Rock,
Arkansas 72209, Telephone: (501) 562~
7444.

FOR FURTHER INFORMATION CONTACT:

Mr. J. Behnam, P.E.; SIP New Source

Section, Air Programs Branch,

Environmental Protection Agency,

Region 6, 1445 Ross Avenue, Dallas,

Texas 75202, telephone {214) 855-7214.

SUPPLEMENTARY INFORMATION: The 1977
amendments to the Clean Air Act
(sections 108 and 109) require that the
Environmental Protection Agency (EPA)
review and, where appropriate, revise
the air quality criteria and ambient
standards every five years, to ensure
that the standards are based on the best
scientific information. Pursuant to these
requirements, the EPA reviewed the
criteria and air quality standards for
particulate matter and promulgated
substantial revisions to the then-existing
standards on July 1, 1987 (52 FR 24634).
The July 1, 1987, particulate matter rules
replaced the former standards for total
suspended particulate matter (TSP} with
a new indicator that includes only those
particles that are (10) micrometers or
smaller in diameter (PM1o)}. The new 24-
hour primary (health-based) standards
limits PM1o to 150 micrograms per cubic
meter of air (as compared to 260
micrograms per cubic meter for TSP). In
addition to the 24-hour standard, a new
PMio annual standard is set at 50
micrograms per cubic meter {as
compared to 75 micrograms per cubic
meter for TSP). The promulgation of the
PMio rules resulted in several other
regulatory revisions which are the
subject of this notice.

The States have primary
responsibility for implementing the
National Ambient Air Quality Standards
(NAAQS). Under section 110 of the Act,
each State must develop and submit to

the EPA a plan that provides for
attainment and maintenance of each
NAAQS as expeditiously as practicable
within certain time limits. Furthermore,
each State is required to adopt and
submit a SIP to the EPA within nine
months after the promulgation or
revision of a primary NAAQS.

For effective implementation of the
PM.io program within the constraints of
the available resources, the EPA
established a priority ranking which
allowed focusing the efforts to those
areas that showed significantly high
potential for not meeting the PM1o
standards. Using the then-existing TSP
data, the EPA developed an analytical
procedure that classified all of the
counties of the nation into three groups
based on their probability of not
attaining the new PM1o standards. The
primary characteristics of each group
was identified as: Group I included
areas with a high probability of not
attaining the standards, Group II
contained areas where the existing air
quality data were not sufficient to
determine if they were attaining the
standards, and Group III carried areas
where there was a high probability of
attaining the standards without
additional controls. The public notice of
this procedure and its results were
published in the August 7, 1987, Federal
Register (52 FR 29383). Under this
scheme, the entire State of Arkansas is
classified as Group Il area.

State Submission

On June 3, 1988, the Governor of
Arkansas submitted several revisions to
the Arkansas Air Pollution Control
regulations, adopted by the Commission
on Pollution Control and Ecology on
March 25, 1988, as a SIP revision along
with the State’s other supporting
documents for approval. These revisions
were in response to the promulgation of
the PM1o standards and related
regulations by the EPA on July 1, 1987.
The State's submittal contained (1)
adoption of all NAAQS as in effect on
July 31, 1987, including the PM1o
standards, (2) adoption of the EPA
definitions for particulate matter, (3)
revisions to the PSD SIP regulations and
readoption of the Federal PSD
regulations as in effect on July 31, 1987,
and {4) changing certain references to
particulate matter in the SIP permit
review regulations to refer to all
pollutants for which the NAAQS exists
[subsection f(ix) of “‘Section 4. Permits”].

The Arkansas Department of Pollution
Control and Ecology {ADPCE) adopted
the NAAQS and the Federal PSD
regulations through incorporation by
reference. The initial Arkansas PSD SIP
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was approved by the EPA on January 4,
1982 (47 FR 2112). By choosing the
reference adoption date as July 31, 1987,
the ADPCE adopted not only the
revisions to 40 CFR 52.21 promulgated
on July 1, 1987, but also the revisions
promulgated between June 25, 1982 and
July 31, 1987, including promulgation of
the new source review visibility
requirements, the revisions to the EPA’s
Guideline on Air Quality Models, and
the November 7, 1986, restructuring of 40
CFR Part 51. The NAAQS and
particulate matter definitions are added
to the existing State regulations under
“Section 3. Definitions”, as subsection
(z) through {ff), and other sections of the
SIP approved regulations are modified
to reflect the PM1o provisions. These
revisions are identical and consistent
with the EPA requirements.

All areas in the State of Arkansas are
currently designated as attainment for
the TSP standards {also for all other
pollutants) and it is reasonable to
assume that the State's existing
regulations will continue to maintain
and protect the PM1o standards in the
State. For this reason, ADPCE, Division
of Air Pollution Control, has no generic
nonattainment area regulations.
However, the ADPCE has begun to
monitor for PM1o and has submitted a
PM10 monitoring network plan which
has been approved by the EPA. Should
the monitored PMio data show any
exceedances leading to a violation of
the standards, by the methods specified
in 40 CFR Part 50, Appendix K, the State
will have to submit nonattainment
regulatory controls, control strategies,
and implementation plan for attaining
and maintaining the PMio standard in
the State.

The promulgation of the PM;o
standards impacted 40 CFR Part 51,
Subpart H—Prevention of Air Pollution
Emergency Episodes. The Arkansas SIP
does not have any regulation requring
air pollution emergency episode plans
for any area. The appropriate PMio
provisions will be met when the ADPCE
submits a complete regulatory revisions
to include an air pollution emergency
episode plan in its SIP.

Final Action

The EPA has reviewed the State's
submittal and determined that the State
regulations and procedures adequately
meet the requirements of the PMio
standards and related Federal
regulations promulgated by the EPA on
July 1, 1987. Therefore, the EPA is
approving all of the revisions submitted
by the Governor of Arkansas on June 3,
1988, as a revision to the Arkansas SIP.

EPA is publishing this action without
prior proposal because the Agency

views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
60 days from the date of publication
unless, within 30 days of its publication,
notice is received that adverse or
critical comments will be submitted. If
such notice is received, this action will
be withdrawn before the effective date
by publishing two subsequent notices.
One notice will withdraw the final
action and another will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period. If no such comments are
received, the public is advised that this
action will be effective on June 30, 1989.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 30, 1989. This action may
not be challenged later in proceedings to
enforce its requirements (See section
307(b)(2)).

Under 5 U.S.C. section 605(b), I certify
that this SIP revision will not have a
significant economic impact on a
substantial number of small entities (See
46 FR 8709).

Incorporation by reference of the
Arkansas State Implementation Plan
was approved by the Director of the
Federal Register on July 1, 1982, This
rulemaking is issued under the authority
of sections 110, 160-169, and 301 of the
Clean Alr Act, 42 U.S.C. 7410, 7423, and
7601.

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Incorporation by reference, Particulate
matter, Carbon monoxide,
Hydrocarbons.

Date: March 30, 1989.

Robert E. Layton, Jr.,
Regional Administrator.

PART 52—[AMENDED]

Title 40, Part 52 of the Code of Federal
Regulations is amended as follows:

Subpart E—Arkansas
1. The authority citation for Part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7642.

2. Section 52.170 is amended by
adding paragraph (c)(27) to read as
follows:

§52.170 Identification of plan.

* * * * *

(G) LR AR

(27) Revisions to the Arkansas State
Implementation Plan for (1) the National
Ambient Air Quality Standards and
particulate matter definitions
(subsections (z) through (ff) of “Section
3. Definitions”). (2) Prevention of
Significant Deterioration of Air Quality
and its Supplement, and (3} subsection
f(ix) of “Section 4. Permits”, as adopted
on March 25, 1988, by the Arkansas
Commission on Pollution Control and
Ecology, were submitted by the
Governor on June 3, 1988.

(i) Incorporation by reference. (A)
Regulations of the Arkansas Plan of
Implementation for Air Pollution Control
“Section 3. Definitions", subsections (z}
through (ff), as promulgated on March
25, 1988.

(B) Prevention of Significant
Deterioration Supplement Arkansas
Plan of Implementation For Air Pollution
Control, as amended on March 25, 1988.

(C) Regulations of the Arkansas Plan
for Implementation for Air Pollution
Control “Section 4. Permits”, subsection
f(ix}, as promulgated on March 25, 1988.

(i) Other material—None.

3. Section 52.181 is revised to read as
follows:

§52.181 Significant deterioration of air
quality.

(a) The plan submitted by the
Arkansas Department of Pollution
Control and Ecology that incorporates
by reference 40 CFR 52.21 and including
State’s supplemental document are
approved as meeting the requiremants of
Part C, Clean Air Act for preventing
significant deterioration of air quality

(b) The requirements of sections 160.
through 165 of the Clean Air Act are not
met for Federally designated Indian
lands. Therefore, the provisions of
§ 52.21 (b) through (w) are hereby
incorporated by reference made a part
of the applicable implementation plan
and are applicable to sources located on
land under the control of Indian
governing bodies.

[FR Doc. 89-8507 Filed 4-28-89; 8:45 am|
BILLING CODE 8560-50-M

40 CFR Part 60

[FRL-3564-5]

Delegation of New Source
Performance Standards (NSPS) for the
State of Arizona

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Delegation of authority.
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SUMMARY: The EPA hereby places the
public on notice of its delegation of
NSPS authority to the Maricopa County
Department of Health Services
(MCDHS). This action is necessary to
bring the NSPS program delegations up
to date with recent EPA promulgations
and amendments of these categories.
This action does not create any new
regulatory requirements affecting the
public. The effect of the delegation is to
shift the primary program responsibility
for the affected NSPS categories from
EPA to State and local governments.

EFFECTIVE DATE: July 1, 1988.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, {A-2-3), State
Implementation Plan Section, Air
Programs Branch, Air and Toxics
Division, EPA, Region 9, 215 Fremont
Street, San Francisco, CA 94105, Tel:
(415) 974-7635 or FTS: 454-7635.

SUPPLEMENTARY INFORMATION: The
MCDHS has requested authority for
delegation of certain NSPS categories.
Delegation of Authority was granted by
a letter dated July 1, 1988, and is
reproduced in its entirety as follows:

Mr. Robert W. Evans, Chief,

Bureau of Air Pollution Control, Maricopa
County Department of Health Services,
1845 East Roosevelt Street, Phoenix, AZ
85006.

Dear Mr. Evans: In response to your
request of April 29, 1988, I am pleased to
inform you that we are delegating to your
agency authority to implement and enforce
the New Source Performance Standards
(NSPS). We have reviewed your request for
delegation and have found your present
programs and procedures to be acceptable.
This delegation includes authority for the
following source categories:

40 CFR Part

NSPS 60 Subpart

Volatile organic liquid storage vessels | Kb
(including petroleum liquid storage
vessels) for which construction, re-
construction or modification com-
menced after July 23, 1984.

Industrial surface coating; plastic | TTT
parts for business machines.
New residentiat wood heaters ............... AAA

Acceptance of this delegation constitutes
your agreement to follow all applicable
provisions of 40 CFR Part 60, including use of
EPA approved test methods and procedures.
The delegation is effective upon the date of
this letter unless the U.S. EPA receives
written notice from you of any objections
within 10 days of receipt of this letter. A
notice of this delegated authority will be
published in the Federal Register in the near
future.

Sincerely,
Daniel W. McGovern,
Regional Administrator.

With respect to the areas under the
jurisdiction of MCDHS, all reports,
applications, submittals, and other
communications pertaining to the sbove
listed NSPS source categories should be
directed to the MCDHS at the address
shown in the letter of delegation.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

I certify that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act.

This Netice is issued under the
authority of section 111 of the Clean Air
Act, as amended (42 U.S.C. 1857, et
seq.).

Dated: March 31, 1989.

John Wise,

Acting Regional Administrator.

[FR Doc. 89-10394 Filed 4-28-89; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 60
[FRL-3564-4]

Delegation of New Source
Performance Standards (NSPS) for the
State of Hawall

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Delegation of authority.

SUMMARY: The EPA hereby places the
public on notice of its delegation of
NSPS authority to the Hawaii State
Department of Health (HSDH). This
action is necessary to bring the NSPS
program delegations up to date with
recent EPA promulgations and
amendments of these categories. This
action does not create any new
regulatory requirements affecting the
public. The effect of the delegation is to
shift the primary program responsibility
for the affected NSPS categories from
EPA to State and local governments.

EFFECTIVE DATE: Date of each letter.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen (A-2-3), State
Implementation Plan Section, Air
Programs Branch, Air and Toxics
Division, EPA, Region 9, 215 Fremont
Street, San Francisco, CA 94105, Tel:
(415) 974-7635 or FTS: 454-7635.
SUPPLEMENTARY INFORMATION: The
HSDH has requested authority for
delegation of certain NSPS categories.
Delegation of authority was granted by
letters dated December 9, 1987 and July

1 and November 7, 1988, and March 8,
1989 and are reproduced in their entirety
as follows:

December 9, 1987

John C. Lewin, M.D.

Director of Health, Hawail State Department
of Health, Post Office Box 3378,
Honolulu, HI 96801

Dear Dr. Lewin: In response to your
request, I am pleased to inform you that we
are delegating to your agency authority to
implement and enforce the New Source
Performance Standards {NSPS) category in 40
CFR Part 60: Subpart Kb—Standards of
Performance for Volatile Organic Liquid
Storage Vessels for which Construction,
Reconstruction, or Modification Commenced
After July 23, 1984. We have reviewed your
request for delegation and have found your
present programs and procedures to be
acceptable.

This delegation amends the NSPS/
NESHAPS agreement between the U.S. EPA
and the Hawaii Department of Health dated
August 15, 1983 and the amendments dated
October 25, 1964, December 18, 1984, March
18, 1985, September 30, 1986, January 27, 1967,
and August 31, 1987. The agreement is
amended by adding authority for Subpart Kb.

Acceptance of this delegation constitutes
your agreement to follow all applicable
provisions fo 40 CFR Part 60, including use of
EPA approved test methods and procedures.
The delegation is effective upon the date of
this letter unless the U.S. EFA receives
written notice from you of any objections
within 10 days of receipt of this letter. A
notice of this delegated authority will be
published in the Federal Register in the near
future.

Sincerely,

Judith E. Ayres,

Regional Administrator.

July 1, 1988

John C. Lewin, M.D.

Director of Health, Hawaii State Department
of Health, P.O. Box 3378, Honolulu,
Hawaii 96801

Dear Dr. Lewin: In response to your request
of April 4, 1988, ] am pleased to inform you
that we are delegating to your agency
authority to implement and enforce the New
Source Performance Standard (NSPS)
categury in 40 CFR Part 60: Subpart VV—
Standards of Performance for Equipment
Leaks of VOC in the Synthetic Organic
Chemical Manufacturing Industry. We have
reviewed your request for delegation and
have found your present programs and
procedures to be acceptable.

This delegation amends the NSPS/
NESHAPS Agreement between the U.S.
Environmental Protection Agency and the
Hawaii Department of Health dated August
15, 1983, and the amendments dated October
25, 1974, December 18, 1884, March 18, 1985,
September 30, 1986, January 27, 1987, August
31, 1987, and December 9, 1987. The
agreement is amended by adding authority
for Subpart VV and renumbering the
subparagraph under paragraph No. 1,
“Permits.” A copy of the amended agreement
is enclosed.
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Acceptance of this delegation constitutes
your agreement to follow all applicable
provisions of 40 CFR Part 80, including use of
EPA approved test methods and procedures.
The delegation is effective upon the date of
this letter unless the U.S. EPA receives
written notice from you of any objections
within 10 days of receipt of this letter. A
notice of this delegated authority will be
published in the Federal Register in the near
future.

Sincerely,

Daniel W. McGovern,
Regional Administrator.

Enclosure

November 7, 1988

John Lewin, M.D.

Director of Health, Hawaii Department of
Health, P.O. Box 3378, Honolulu, HI
86801

Dear Dr. Lewin: In response to your request
by phone conversation, I am pleased to
inform you that we are delegating to your
agency authority to implement and enforce
the New Source Performance Standard
(NSPS) category in 40 CFR Part 60: Standards
of Performance for New Stationary Sources;
Industrial Steam Generating Units. Standards
of Performance limiting emissions of nitrogen
oxides (NO,) and particulate matter (PM)
from fossil and nonfossil fuel-fired industrial,
commercial, and institutional steam
generating units were originally promulgated
on November 25, 1986 (51 PR 42768). Subpart
Db which was promulgated on December 18,
1987 (52 FR 47826) supplements the
November 25, 1886 Federal Register to
include requirements for sulfur dioxide (SO),
NO,, and PM. We have reviewed your
request for delegation and have found your
present programs and procedures to be
acceptable.

This delegation amends the NSPS/
NESHAPS agreement between the U.S. EPA
and the Hawaii Department of Health dated
August 15, 1983 and the amendments dated
October 25, 1984, December 18, 1984, March
18, 1985, September 30, 1886, January 27, 1987,
August 31, 1987, December 9, 1987, and
February 8, 1988. The agreement is amended
by adding authority for Subpart Db,
Standards of Performance for Industrial-
Commercial-Institutional Steam Generating
Units,

Acceptance of this delegation constitutes
your agreement to follow all applicable
provisions of 40 CFR Part 60, including use of
EPA approved test methods and procedures.
The delegation is effective upon the date of
this letter unless the U.S. EPA receives
written notice from you of any objections
within 10 days of receipt of this letter. A
notice of this delegated authority will be
published in the Federal Register in the near
future.

Sincerely,

Daniel W. McGovern,

Regional Administrator.

March 8, 1889

John C. Lewin, M.D.

Director of Health, Hawaii State Department
of Health, P.O. Box 3378, Honolulu, HI
86801

Dear Mr. Lewin: In response to your

request of February 8, 1989, I am pleased to
inform you that we are delegating to your
agency authority to implement and enforce
the New Source Performance Standards
(NSPS) category in 40 CFR Part 60: Subpart
QQQ Standards of Performance for New
Stationary Sources: VOC Emissions From
Petroleum Refinery Wastewater Systems. We
have reviewed your request for delegation
and have found your present programs and
procedures to be acceptable.

This delegation amends the NSPS/
NESHAPS Agreement between the U.S.
Environmental Protection and the Hawaii
Department of Health dated August 15, 1983,
and the amendments dated October 25, 1874,
December 18, 1984, March 18, 1985,
September 30, 1986, January 27, 1987, August
31, 1987, and July 1, and November 7, 1988.
The agreement is amended by adding
authority for Subpart QQQ and renumbering
the subparagraph under paragraph No. 1,
“Permits.” A copy of the amended agreement
is enclosed.

Acceptance of this delegation constitutes
your agreement to follow all applicable
provisions of 40 CFR Part 60, including use of
EPA approved test methods and procedures.
The delegation is effective upon the date of
this letter unless the U.S. EPA receives
written notice from you of any objections
within 10 days of receipt of this letter. A
notice of this delegated authority will be
published in the Federal Register in the near
future.

Sincerely,
Daniel W. McGovern,
Regional Administrator.

Enclosure
NSPS/NESHAPS Delegation Agreement

U.S. EPA and Hawaii Department of
Health Services Permits

1. After the effective date of this
Agreement, Authority to Construct
permits issued by HDOH shall include
appropriate provisions to ensure
compliance with applicable NSPS. The
categories of new or modified sources
covered by this agreement are:

a. General Provisions, Subpart A.

b. Fossil-Fuel Fired Steam Generator,
Subpart D.

c. Electric Utility Steam Generators,
Subpart Da.

d. Industrial-Commercial-Institutional
Steam Generating Units, Subpart Db.

e. Incinerators, Subpart E.

f. Portland Cement Plants, Subpart F.

8. Asphalt Concrete Plants, Subpart L

h. Petroleum Refineries, Subpart J.

i, Storage Vessels for Petroleum
Liquids Constructed after May 18, 1989,
Subpart Ka.

j. Volatile Organic Liquid Storage
Vessels for which Construction,
Reconstruction, or Modification
Commenced after July 23, 1984, Subpart
Kb.

k. Sewage Treatment Plants, Subpart

1. Steel Plants: Electric Arc Furnace
and Argon-Oxygen Decarburization
Vessels Constructed after October 21,
1974 and on or before August 17, 1983,
Subpart AA.

m. Steel Plants: Furnaces and Vessels
Constructed after August 17, 1983,
Subpart AAa.

n. Stationary Gas Turbines, Subpart
GG.

o. Equipment Leaks of VOC in the
Synthetic Organic Chemicals
Manufacturing Industry, Subpart VV,

p. Beverage Can Surface Coating
Industry, Subpart WW,

q. Bulk Gasoline Terminals, Subpart
XX.

r. Equipment Leaks of VOC in
Petroleum Refineries, Subpart GGG.

8. Petroleum Dry Cleaners, Subpart JJJ.

t. Nonmetallic Mineral Processing
Plants, Subpart O0O.

u. New Stationary Sources: VOC
Emissions from Petroleum Refinery
Wagstewater Systems, Subpart QQQ.

2. After the effective date of this
Agreement, Authority to Construct
permits issued by HDOH shall include
appropriate provisions to ensure
compliance with applicable NESHAPS.
The categories of sources covered by
this Agreement are:

a. General Provisions, Subpart A.

b. Mercury, Subpart E.

c. Equipment Leaks (Fugitive Emisgion
Sources) of Benzene, Subpart J.

d. Equipment Leaks (Fugitive Emission
Sources), Subpart V.

With respect to the areas under the
jurisdiction of HSDH, sll reports,
applications, submittals, and other
communications pertaining to the above
listed NSPS source categories should be
directed to the HSDH at the address
shown in the letter of delegation.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Excecutive
Order 12291.

I certify that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act.

This Notice is issued under the
authority of section 111 of the Clean Air
Act, as amended (42 U.S.C. 1857, e¢
seq.).

Dated: April 11, 1989.

John Wise,

Acting Regional Administrator.

{FR Doc. 10395 Filed 4-28-89; 8:45 am]
BILLING CODE 6560-50-M
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40 CFR Part 61
[FRL-3564-3]

Delegation of National Emission
Standards for Hazardous Air
Pollutants (NESHAPS) for the State of
Nevada

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of delegation.

SUMMARY: The EPA hereby places the
public on notice of its withdrawal of
delegation of NESHAPS authority to the
Nevada Department of Conservation
and Natural Resources (NDCNR). This
action was requested by the NDCNR.
This action does not create any new
regulatory requirements affecting the
public. The effect of the withdrawal of
delegation is to shift the primary
program responsibility for the affected
NESHAPS category from the State to
EPA.

EFFECTIVE DATE: November 9, 1987.

ADDRESSES: Asbestos Coordinator,
Compliance Section (A-3-3), Air
Operations Branch, Air and Toxics
Division, EPA, Region 9, 215 Fremont
Street, San Francisco, CA 94105.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, (A-2-3), State
Implementation Plan Section, Air
Programs Branch, Air and Toxics
Division, EPA, Region 9, 215 Fremont
Street, San Francisco, CA 94105, Tel:
(415) 974-7835 or FTS: 454-7635.

SUPPLEMENTARY INFORMATION: The
NDCNR has requested that authority for
delegation be withdrawn for the
NESHAPS category, Subpart M,
Asbestos. Delegation of authority was
withdrawn by a letter dated November
9, 1987, and is reproduced in its entirety
as follows:

Lowell H. Shifley, Jr., P.E.,

Air Quality Officer, Nevadu Department of
Conservation and Natural Resources,
Division of Environmental Protection,
201 South Fall Street, Carson City,
Nevada 89710.

Dear. Mr. Shifley: In response to your
request of September 18, 1987, we are
withdrawing delegation of authority from
your agency to implement and enforce the
National Emission Standard for Hazardous
Air Pollutants category in 40 CFR Part 61:
Subpart M, Asbestos.

The withdrawal of delegation was effective
September 30, 1987. A notice of this
withdrawal will be published in the Federal
Register in the near future.

Sincerely,
Judith E. Ayres,

Regional Administrator.

With respect to the areas under the
jurisdiction of the NDCNR, all reports,

applications, submittals, and other
communications pertaining to the
NESHAPS category, Subpart M,
Asbestos, should be directed to the U.S.
EPA at the address shown in the
ADDRESSES section of this notice.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

I certify that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act.

This Notice is issued under the
authority of section 112 of the Clean Air
Act, as amended (42 U.S.C. 1857, et
seq.).

Dated: April 11, 1989.

John Wise,

Acting Regional Administrator.

[FR Doc. 89-10396 Filed 4-28-89; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 81

[FRL-3563-8]

Designation of Areas for Air Quality
Planning Purposes; Ohio

AGENCY: U.S. Environmental Protection
Agency (USEPA).

ACTION: Notice of final rulemaking.

SUMMARY: This notice takes action on
the attainment status designation for
eight counties in Ohio relative to the
former total suspended particulate (TSP)
National Ambient Air Quality Standards
(NAAQS). For seven of the counties
(Columbiana, Logan, Medina, Miami,
Monroe, Sandusky and Sciotc), USEPA
is redesignating the counties to full
attainment or reducing the size of the
nonattainment area(s). For Jackson
County, USEPA is retaining the present
secondary nonattainment designation.
DATE: This final rulemaking becomes
effective May 31, 1989.

ADDRESSES: Copies of the redesignation

‘request and supporting air quality data

are available at the following addresses:

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch
(5AR-26), 230 South Dearborn Street,
Chicago, Illinois 60604.

Ohio Environmental Protection Agency,
Office of Air Pollution Control, 1800
WaterMark Drive, P.O. Box 1049,
Columbus, Ohio 43266-0149.

FOR FURTHER INFORMATION CONTACT:

Delores Sieja, Regulatory Analysis

Section, Air and Radiation Branch

(5AR-26), U.S. Environmental Protection

Agency, Region V, 230 South Dearborn

Street, Chicago, Illinois 60604 (312) 886-

6038.

SUPPLEMENTARY INFORMATION: The
Clean Air Act Amendments of 1977
added section 107(d) to the Clean Air
Act (the Act). This section directed each
State to submit, to the Administrator of
USEPA, a list of the attainment status
for all areas within the State. The
Administrator was required to
promulgate the State lists, with any
necessary modifications. The
Administrator published these lists in
the Federal Register on March 3, 1978
(43 FR 8962), and made necessary
amendments in the Federal Register on
October 5, 1978 (43 FR 45993). These
area designations are subject to revision
whenever sufficient data becomes
available to warrant a redesignation.

One pollutant for which USEPA
published area designations was
particulate matter which was formerly
measured in terms of total suspended
particulate (TSP). The TSP designations
were based upon violations of national
ambient air quality standards (NAAQS)
developed for particulate matter
{measured in terms of TSP) by USEPA.
The primary TSP NAAQS was violated
when, in a year, either: (1) The
geometric mean value of TSP
concentrations exceeded 75 micrograms
per cubic meter of air (75 pg/m? (the
annual primary standard); or (2} the 24-
hour concentration of TSP exceeded 260
ug/m?® more than once (the 24-hour
standard). The secondary TSP NAAQS
was violated when, in a year, the 24-
hour concentration exceeded 150 ug/m?
more than once.

USEPA revised the particulate matter
standard on July 1, 1987, (52 FR 24634)
and eliminated the use of TSP as an
indicator for the particulate matter
ambient air quality standard. The
revised standard is expressed in terms
of particulate matter with nominal
diameter of 10 micrometers or less
(PM1o). However, USEPA will continue
the process redesignations of areas from
nonattainment to attainment or
unclassifiable for TSP in keeping with
past policy because various regulatory
provisions such as new source review
and prevention of significant
deterioration are keyed to the
attainment status of areas. The July 1,
1987, notice (p. 24682, column 1} further
describes USEPA's transition policy
regarding TSP redesignations.

USEPA's criteria for supportable
redesignation requests, as they pertain
to TSP, are discussed most recently in
the following September 30, 1985,
memorandum from Gerald Emison,
Director, Office of Air Quality Planning
and Standards (OAQPS), to the Regional
Air Division Directors entitled “Total
Suspended Particulate (TSP}
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Redesignation.” Please see the
September 25, 19887, notice (52 FR 36055)
on the 8 County proposed redesignations
for a detailed description of the
redesignation criteria.

On May 18, 1983, the State of Ohio
submitted a request to revise the
attainment status designation relative to
the former TSP NAAQS for Columbiana,
Jackson, Logan, Medina, Miami, Monroe
and Scioto Counties, among others.
Because of a lack of sufficient technical
support data in this submittal, the State
in various correspondence submitted
additional data for these seven counties
and amended the redesignation requests
for Columbiana and Scioto counties. On
April 23, 1385, the State submitted a TSP
redesignation request for Sandusky
County. On August 26, 1987, the State
submitted additional information on the
rural portions of Sandusky County. To
meet the requirements of USEPA's July
8, 1985 (50 FR 27892) revised stack
height regulations, in a December 3,
1985, letter, the State discussed the
possible impact of tall stacks or other
illegal dispersion techniques under
Section 123 of the Act on the above 8
counties. Therefore, based upon the
review of all the technical support data,
USEPA, on September 25, 1987, {52 FR
36055) proposed to change the
attainment status designations for
Columbiana, Logan, Medina, Miami,
Monroe, Sandusky and Scioto Counties.
For Jackson County, USEPA, proposed
to retain the secondary nonattainment
designation because the State did not
provide all the necessary technical
support data.

Interested parties were given until
October 26, 1987, to submit comments on
the September 25, 1987, proposed
redesignation. Public comments were
received from the Ohio Environmental
Protection Agency (OEPA), the Regional
Air Pollution Control Agency (RAPCA),
and New Boston Coke Corporation
{New Boston Coke). This notice will be
segmented into the following three
sections: (I) USEPA’s Proposed Action
(includes present and requested
designation), (II} Public Comments
Received, and {lII) USEPA’s Final
Action

1. USEPA's Proposed Action
A. Columbiana
1. Present designation (40 CFR 81.336)
Primary Nonattainment—Cities of
East Palestine, East Liverpool and
Wellsville, plus the Townships of

Fairfield, Unity, Elk Run, Middleton,
Madison, St. Clair, Liverpool, and

Secondary Nonattainment—
Remainder of County.

2. Requested designation (November 27,
1984)

Primary Nonattainment-—Cities of
East Liverpool and Wellsville,
Townships of Yellow Creek and
Liverpool.

Secondary Nonattainment—Center
Township and City of Lisbon.

Attainment—Remainder of County.

3. Praposed Action {September 25, 1987)

Primary Nonattainment—Cities of
East Liverpool and Wellsville,
townships of Yellow Creek and
Liverpool.

Secondary Nonattainment—Center
Township including the City of
Lisbon and Perry Township
including the City of Salem.

Attainment—Remainder of County.

B. Jackson

1, Present designation (40 CFR 81.336)
Secondary Nonattainment—Entire
County.
2. Requested designation (May 186, 1983)
Attainment—Entire County.
3, Proposed Action (September 25, 1987)
Retain the designation of Jackson
County as secondary nonattainment
for the entire county.

C. Logan

1. Present designation (40 CFR 81.336}
Primary Nonattainment—Entire
County
2. Requested designation (May 16, 1983)
Full Attainment—Entire County.
3. Proposed Action (September 25, 1887)
Same as the State requested.

D. Medina

1. Present designation (40 CFR 81.336)
Secondary Nonattainment—Entire
County.
2. Requested designation (May 16, 1983)
Attainment—Entire County.
3. Proposed Action (September 25, 1967)
Same as the State requested.

E. Miami

1. Present designation (40 CFR 81.336)

Primary Nonattainment—City of
Piqua.

Secondary Nonattainment—That area
in Miami County north of the line
determined by Fenner Road from
the Drake-Miami County Line, east
to Pemberton Road, south to Horse
Shoe Bend Road, east to Route 55,
northeast through Troy to Troy-
Urbana Road, northeast to Miami-
Champaign County line and south
of the line determined by Route 40
north from the Montgomery-Miami

Yellow Creek. County line to Route 202, north to
Attainment—Knox and West Route 571, east to Route 201, north
Townships. to Route 41, east to the Miami-Clark

County line and excluding the City
of Piqua.
Remainder of County—Attainment.
2. Requested designation (May 16, 1983)
Secondary Nonattainment—City of
Piqua.
Attainment—Remainder of County.
3. Proposed Action (September 25, 1987)
Same as the State requested.

F., Monroe

1. Present designation (40 CFR 81.336})

Primary Nonattainment—City of
Clarington, Townships of Salem and
Switzerland.

Secondary Nonattainment—
Townships of Adams, Greene, Lee,
Ohio, Sunbury.

Attainment—Remainder of County.

2. Requested designation (May 18, 1983)

Secondary Nonattainment—City of
Clarington, Townships of Salem and
Switzerland.

Attainment—Remainder of County.

3. Proposed Action (September 25, 1987)

Secondary Nonattainment—City of
Clarington, Townships of Adams,
Greene, Lee, Ohio, Salem, Sunbury
and Switzerland.

Attainment—Remainder of County.

G. Sandusky

1. Present designation (40 CFR 81.3386)

Primary Nonattainment—Entire
County.

2. Requested designation (April 23, 1985)

Secondary Nonattainment—
Woodbville, Madison, Sandusky,
Jackson and Ballville Townships,
including the Cities of Fremont,
Gibsonburg and Woodville.

Attainment—Remainder of County.

3. Proposed Action (September 25, 1987)
Primary Nonattainment—Woodpville
Township including the City of

Woodville.

Secondary Nonattainment—Madison,
Sandusky, Jackson and Ballville
Townships including the Cities of
Fremont and Gibsonburg.

Attainment—Remainder of County.

H. Scioto

1. Present designation (40 CFR 81.336)
Primary Nonattainment—Cities of
Portsmouth, New Boston, South
Webster, and Bloom Township.
Secondary Nonattainment—Harrison
Township, excluding primary
nonattainment area.
Attainment—Remainder of County.
2. Requested designation (May 18, 1983)
Primary Nonattainment—Bloom
Township and the City of South
Webster.
Attainment—Remainder of County.
3. Proposed Action (September 25, 1987)
Primary Nonattainment—Those



18500 Federal Register / Vol.

54, No. 82 / Monday, May 1, 1989 / Rules and Regulations

portions of the Cities of Portsmouth
and New Boston that surround New
Boston Coke, extending 1 km to the
west, north and east of the coke
battery and bounded on the south
by the Ohio River.~Bloom
Township and the City of South
Webster.
Remainder of County—Attainment.
USEPA notes that its proposed action
differs from what the State requested for
Columbiana, Jackson, Monroe,
Sandusky and Scioto Counties because
the State did not provide the necessary
technical data to support its request. We
refer you to the September 25, 1987,
notice for a detailed discussion of the
necessary data,

I1. Public Comments Received

As stated above, public comments
were received from OEPA, RAPCA and
New Boston Coke. USEPA's review of
these comments will be segmented into
(A) General Comments, (B) Comments
That Apply to Several Counties, and (C)
Specific County Comments.

A. General Comments

Comment: OEPA has two general
concerns regarding the notice of
proposed rulemaking (NPR).

(1) Ohio believes the NPR provided an
inadequate explanation of the delays in
rulemaking.

(2) Ohio believes some of the
deficiencies noted in the NPR were
noted without previous knowledge of
the State.

Response: (1) USEPA agrees that there
have been delays in the proposed
redesignations. For the most part these
delays were due to dialogue between
the USEPA and OEPA concerning what
are sufficient documentation for
approvable designation, i.e., evidence of
implemented control strategies,
assessment of the impact of the revised
stack height regulations, and the time
involved in OEPA submitting these data
to USEPA. USEPA believes the NPR
provided an adequate explanation for
these delays.

(2) USEPA acknowledges that there
were some deficiencies noted in the
NPR that were not previously
communicated to the State. The public
comment period is an appropriate time
to respond to these deficiencies.

Comment: New Boston Coke believes
there is an absence of statutory
authority for the processing of the
proposed redesignations. This is due to
the promulgation of the revised
particulate standard (expressed in terms
of particulate matter with nominal
diameter of 10 micrometers of less
(PM,0)) which consequently eliminated
the TSP NAAQS.

Response: USEPA acknowledges that
with the promulgation of the PM;o
standard, the TSP NAAQS no longer
exists. TSP remains regulated under the
Act and USEPA has statutory authority
to continue processing TSP
redesignations, however, because the
statutory prevention of significant
deterioration {PSD) increments for
particulate matter are still expressed in
terms of TSP. Thus, for TSP, the PSD
requirements will continue to apply in
any area which does not have a section
107 nonattainment designation for TSP.
52 FR 24683, col. 3.

In the July 1, 1987 preamble, USEPA
also stated that it would continue to
accept requests by the States to revise
area designations from nonattainment to
attainment or unclassifiable. It noted
that “[t]he requests will continue to be
reviewed during the transition period
[prior to approval of the state’s PM;o
control strategy] for compliance with
USEPA's redesignation policies as
issued in memoranda from the Director
of Air Quality Planning and Standards
[on] April 21, 1983, and September 30,
1985.” 52 FR 24682, col. 1. The Agency
also encouraged States to request
redesignation of TSP nonattainment
areas to unclassifiable at the time they
submit their PM;o control strategies to
USEPA. Once USEPA has approved a
control strategy as sufficient to attain
and maintain the PMyc NAAQS, it will
also approve such a redesignation.
USEPA has not approved (nor has Ohio
submitted) PMyo control strategies for
the eight counties at issue. Area
redesignations for TSP therefore must be
reviewed during this transition period
according to the policies in the
redesignation memoranda discussed
above.

B. Comments That Apply to Several
Counties

1. Comment Regarding Permanence of
Emission Reductions. In the NPR for
Columbiana, Medina, Monroe,
Sandusky, and Scioto Counties, USEPA
requested that OEPA submit evidence
that the cited source shutdowns were
permanent. USEPA stated that the
evidence must be in the form of
documentation showing that if these
sources were to start up, they would be
treated as new sources under Ohio’s
PSD nonattainment new source review
permitting requirements.

Comment: In response to USEPA's
request for documentation, OEPA
submitted copies of Ohio’s Air Permit
System file which lists facilities and
sources which have operating permits.

Response: 1t is USEPA's position that
the documentation provided by OEPA
must meet two requirements: (1) it must

show that source shutdowns are
permanent, and (2} it must show that if
the sources were to start up they would
be treated as new sources under Ohio’s
permitting requirements.

1. Source Shutdowns Are Permanent.
As documentation that source
shutdowns are permanent the OEPA
submitted copies of Ohio’s Air Permit
System file which lists facilities and
sources which have operating permits.
This listing documents: the revoked
permit status of Ohio Edison East
Palestine Power Plant {Columbiana
County), Ohio Ferro Alloys Corporation
{Monroe County), Empire Detroit Steel
(Scioto County}, and Harbison Walker
(Scioto County). The permit status of the
boilers at Ohio Match Company
{Medina County) allows only the
burning of gas or oil which documents
the fuel switch from coal. Pfizer
Corporation {Sandusky County)} and
some Empire Detroit sources (Scioto
County) no longer appear in the Air
Permit System file and this
demonstrates that these sources have
been removed.

USEPA has determined that Ohio’s
Air Permit System files, which document
the permit removals, satisfy the
requirement that the source shutdowns
are permanent and occurred more than
two years ago.

2. If Sources Were to Start Up They
Would Be Treated As New Sources. As
documentation that Ohio will consider
permanently shutdown sources as new
sources if they were to start up, USEPA
is relying on two Federal programs: the
PSD program (attainment areas) and the
nonattainment new source permitting
program.

In attainment areas, USEPA’s PSD
program was delegated to Ohio on May
1, 1980. USEPA's policy under this
program includes the requirement that a
source which has been shutdown would
be considered a new source for PSD
purposes upon reopening if the
shutdown were permanent, USEPA has
determined that, if the cited sources
were to start up in an attainment area
they would be treated as new sources.

USEPA notes that, under the PSD
program, emission credits from a
permanently shutdown source could be
used to allow a major modification to
“net” out of PSD review, but only if
emission reductions are
contemporaneous with the modification.
Emission reductions are defined as
contemporaneous if the prior source was
permanently shutdown within five years
before construction of the new source.
The cited shutdowns noted in the NPR
where PSD will be applicable all
occurred more than five years ago. Thus,
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through the delegation, Ohio must
consider the shutdowns permanent and
not contemporaneous.

In nonattainment areas, USEPA's
nonattainment new source review is the
controlling program. See Section 173 of
the Act, 40 CFR 51.165, and Appendix S
to 40 CFR Part 51. This program was
adopted by OEPA and became effective
on August 15, 1982, It prohibits using
emission reductions from shutdown
sources as offsets or for netting, if the
State relied on the reduction in
demonstrating attainment. In today's
notice OEPA has relied upon emission
reductions from Ohio-Ferro Alloys
(Monroe County), Pfizer Corporation
(Sandusky County), and Empire Detroit
(Scioto County) to demonstrate
attainment of the primary NAAQS (i.e.,
justify redesignation to primary
attainment). Thus, a new source of
major modification may not use the
claimed reductions at these sources as
offsets or for netting. In addition, all
these shutdowns occurred more than
five years ago and are, thus, not
contemporaneous for netting purposes.

USEPA has determined that if the
cited sources were to start up they
would be treated as new sources.

3. Comment Regarding Source
Shutdowns That Have Occurred and
Emission Reductions That Are Used Up.
USEPA notes that both the OEPA and
New Boston Coke submitted comments
regarding USEPA's position on source
shutdowns and the applicability of
emission reductions from the sources as
they apply “only to Scioto County”.
Although it may have appeared in the
structuring of the NPR that USEPA’s
position on shutdowns and emission
reductions only applied to Scioto, it was
meant to apply to all counties where
shutdowns were discussed. Thus, even
though the comments of OEPA and New
Boston Coke apply only to Scioto
County, USEPA's response will apply to
all counties where source shutdowns
have occurred.

Comment: Under its comments
concerning Scioto County, OEPA claims
that USEPA does not have the authority
to arbitrarily confiscate emission
reduction credits. New Boston Coke
supported OEPA's comment and noted
that there are no emission reduction
credits which related to the New Boston
Coke facility in Scioto County.

Response: OEPA and New Boston
Coke apparently misinterpreted
USEPA'’s comment concerning emission
reduction credits. USEPA did not intend
to refer to any officially banked
emission reduction credits, commonly
referred to as ERCs. ERCs have not been
previously mentioned by OEPA and are
not issues in these redesignations.

Instead, USEPA was only referring to
reductions in emissions due to the
shutdown sources which OEPA had
cited as resulting in the air quality
improvement. USEPA notes in the NPR
that

the source shutdowns (both total and
partial facility) identified in this notice were
relied on by the State to explain the
improvement in these areas and, thus, are an
integral part of the State redesignation
request. Since these shutdowns are a
necessary condition for the redesignations,
these emission reductions credits are hereby
used up and cannot be applied again.

In taking this position, USEPA was
not referring to any officially banked
ERCs.

C. Comments That Apply to Specific
Counties

1. Columbiana. USEPA's position in
the NPR was to retain Perry Township
as secondary nonattainment for TSP due
to a lack of technical support data.

Comment: OEPA renews its request
that Perry Township in Columbiana
County be redesignated to attainment.
OEPA claims that USEPA proposed to
retain the secondary nonattainment
designation without any documentation
that Eljer Plumbingware is likely to
increase emissions and that any
increase in emissions would jeopardize
the air quality standards. In addition,
OEPA notes the Eljer Plumbingware will
soon change their casting operations
which will reduce emissions.

Response: Contrary to Chio's opinion,
USEPA is retaining the secondary
nonattainment designation for Perry
Township because the State failed to
submit acceptable documentation.
Monitoring data can be used to support
redesignation of an area if, inter alia,
maintenance of the NAAQS is shown.
Maintenance of the NAAQS is shown by
sources operating at their allowable
emission limit or where it is unlikely
that emissions will increase to
allowable levels.

Current monitoring data indicates
attainment of the TSP NAAQS. The
primary source of TSP in Perry
Township is Eljer Plumbingware,
currently emitting 100 tons per year
(TPY). When Eljer was emitting only
200-500 TPY (1976-1978), the monitor
recorded violations of both the
secondary and primary TSP NAAQS.
However, current allowable emissions
for Eljer exceed 1,000 TPY.
Consequently, OEPA has not
demonstrated that the NAAQS will be
maintained in the future if Eljer
increases TSP emissions to allowable
levels. USEPA must be assured that
either actual emissions will stay at the
current level of 100 tons per year or

lower, or that increases will not result in
a violation.

The data submitted by the State did
not demonstrate that it is highly unlikely
that actual emissions at Eljer will
increase to allowable emission levels
under the SIP. This documentation is
critical because if a source is allowed to
increase from its current actual
emissions up to its SIP allowed
emissions, a violation of the NAAQS
could result. USEPA stated in the NPR,
and reiterates in this response, that an
appropriate response from OEPA would
have been the results of air quality
modeling at allowable levels which
demonstrate attainment. Then the
question of increasing emissions at Eljer
would be moot. Alternatively, it could
have submitted as a revision to its SIP
enforceable restrictions which limit Eljer
Plumbingware to its current actual
emissions.

In response to OEPA's comment that
Eljer Plumbingware will soon change its
casting operations, which will result in
reduced emissions, USEPA cannot
approve a redesignation at this time on
the basis of a future occurrence.

2. Jackson. Comment: OEPA has two
comments regarding USEPA's position
to retain all of Jackson County as
secondary nonattainment.

{1) OEPA strongly disagrees with
USEPA'’s position to retain Jackson
County as secondary nonattainment
because it is a rural county. Further,
OEPA indicates that it is unabie to
document significant point source
reductions as the basis for improved air
quality in the County because there are
no major point sources.

(2] OEPA requests that USEPA hold a
public hearing in Jackson County.

Response: (1) USEPA's criteria for
what constitutes an acceptable
redesignation are discussed in detail in
the NPR. However, in response to
OEPA'’s specific comment, USEPA
would like to emphasize that the
monitoring network must be adequate
and the improvement in air quality must
be the result of permanent and Federally
enforceable emission reductions.

USEPA recognizes that Jackson
County is rural with few major sources
and that the ambient monitoring data at
the one site (site 36310003F01) in the
City of Jackson has shown attainment
since 1978. However, a facility in
southern Jackson County emitted over
300 TPY in 1985. Since no monitor was
located near this facility, the monitoring
network was inadequate to demonstrate
attainment throughout the entire county.
Therefore, USEPA cannot approve the
request. In lieu of monitoring data,
however, the State was informed that
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air quality modeling (would could
include a screening analysis) could be
used to support the redesignation if it
predicts attainment, The State did not
submit any modeling for Jackson
County.

A critical part of USEPA's
redesignation policy, in addition to
attainment of the NAAQS, is proof of
maintenance of the NAAQS. This proof
must be in the form of permanent and
Federally enforceable emission
reductions. Ohio has stated that the
improvement in air quality in Jackson
County was due to the control of fugitive
emissions but did not submit any
enforceable emission reduction as a
revision to its SIP.

(2) Under the Clean Air Act, USEPA is
not required to hold a public hearing in
Jackson County as was requested by
OEPA, nor does it normally do so. It is
USEPA'’s position that the public was
afforded the opportunity to comment
during the public comment period which
followed publication of the NPR.

3. Miami. As the State requested, and
based upon USEPA'’s review, USEPA
proposed to redesignate Miami County
as follows:

Secondary nonattainment—City of
Piqua. Attainment—Remainder of
County.

Comment: OEPA requests that the
City of Piqua be redesignated to
attainment, thus making the county full
attainment. To support its position
OEPA cited current ambient data which
shows attainment. RAPCA submitted
the monitoring data which showed no
violations of the NAAQS in fifteen
recent consecutive quarters and also
submitted recent emission tests which
demonstrated compliance for the Piqua
Municipal Power Plant boilers (Piqua
Municipal Power is the major TSP
source in Miami County). In addition,
RAPCA requests that all of Miami
County be redesignated to attainment.

Response: USEPA agrees, based upon
the submitted data, that (1) no violation
of the TSP NAAQS has been monitored
during the last fifteen consecutive
quarters, and (2) the emission tests
demonstrate compliance for the Piqua
Municipal Plant boilers. However, these
data alone are not sufficient to warrant
a redesignation from secondary
nonattainment to attainment for the City
of Piqua. As cited in criterion 3 of the
Gerald A. Emison memorandum Ohio
must submit recent allowable and actual
emissions and operating rates that show
“it is highly unlikely that emission rates
will increase significantly at units
operating below their allowable
emission rates.” To support its original
request from primary nonattainment to
secondary nonattainment for the City of

Pigua, Ohio submitted fuel usage for
Piqua Municipal Power from 1979-1982
which demonstrated constant fuel usage
with decreasing emissions. However, as
support for its most recent attainment
designation Ohio did not provide
documentation that Piqua operated at a
similar rate for 1984-1986 (the
attainment years} while decreasing
emissions.

The periodic noncompliance at the
Piqua Municipal Power Plant and the
violation of the secondary TSP NAAQS
in 1983 were the reasons for Ohio's
original request to redesignate the City
of Piqua from primary nonattainment to
secondary nonattainment rather than to
attainment. In their comments, both
RAPCA and the OEPA failed to note
why the periodic noncompliance at the
Piqua Municipal Power Plant has been
solved, and how compliance with the
NAAQS will be maintained.

4. Scioto Comment: New Boston Coke
Corporation requests the redesignation
of Scioto County to attainment based on
monitoring data alone because the
original designation was based on
monitoring data alone.

Response: USEPA’s redesignation
policy clearly states that an area should
be redesignated only if the area is
expected to attain and maintain the
NAAQS. Monitoring data alone can be
used if certain criteria are met. Among
the criteria to show attainment of the
NAAQS, monitors must be located at
worst-case locations. The anticipated
worst-case monitor in Scioto County
would be located within 1 kilometer of
New Boston's Coke Batteries. At the
time that OEPA requested redesignation
of Scioto County to attainment, no
monitor was located in the worst-case
location.

Also, to show maintenance of the
NAAQS, sources must either be
operating at their allowable emission
limit or it must be shown that it is
unlikely that emissions will increase to
allowable levels. Up until 1985, a
monitor was not sited in the worst-case
location. In 1985, a monitor began
operation near the coke battery. The
monitoring data from this site do not
support the redesignation to attainment.

Comment: New Boston Coke
Corporation argues that modeling,
performed in 1979 by OEPA and
submitted to USEPA as support for its
Part D SIP, should be accepted for this
redesignation.

Response: The annual modeling
performed by OEPA in 1979 as support
for its Part D SIP was never approved by
USEPA. In addition, since the submittal
of that modeling, USEPA's modeling
guidance has changed as more accurate
and sophisticated models have become

available. Thus, as noted in the NPR,
OEPA's 1979 modeling is not technically
adequate under current modeling
guidelines.

Comment: New Boston Coke notes
that USEPA did not discuss the new
monitor which OEPA has operated
within 1 km of the New Boston coke
battery.

Response: New Boston Coke
Corporation is correct in noting that
USEPA did not discuss the new monitor
that is operating within 1 km of the coke
battery. The monitor was sited and
placed in operation in response to
USEPA'’s discussions with OEPA
concerning the original May 16, 1983,
redesignation request for Scioto County.
At the time the NPR was originally
written, the monitor had only been
operating a short time and OEPA had
not yet submitted the additional air
quality data and siting information.
Thus, this is the reason it was not
discussed in the NPR.

In response to New Boston Coke’s
comment, USEPA reviewed the
monitoring data submitted by New
Boston Coke for the monitor located
near the coke facility. These data were
collected by the Portsmouth Local Air
Agency (a representative for OEPA) and
were for the period September 1985 to
September 1987. For the eight quarter
period the secondary TSP NAAQS was
violated in 1986 (4 exceedances) and in
1987 (2 exceedances).

For the 1986 data, New Boston states
that road construction near the monitor
in July resulted in three of the
exceedances. As justification for one of
the exceedances, New Boston submitted
construction diary forms from the Ohio
Department of Transportation showing
that pavement planning occurred on that
day. USEPA guidance provides, for
redesignation for SIP purposes,
excluding NAAQS exceedances from
exceptional events due to highway
construction if a microscopic analysis of
the filter indicates that 85 percent of the
material on the filter was related to
construction activities. (Guidelines on
the Identification and Use of Air
Quality Data Affected by Exceptional
Events, EPA-450/4-86-007, July 1986.}
Neither New Boston nor OEPA
submitted filter analysis for any of the
three exceedance days. In addition,
construction logs for the other two
exceedance days were not provided.
Therefore, because USEPA does not
have sufficient evidence to exclude the
exceedances allegedly due to highway
construction in 1986, USEPA considers
the secondary TSP NAAQS violated in
1986. For the first 3 quarters of 1987 New
Boston claims that the highest 24-hour
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secondary exceedance was due to an
abnormal equipment malfunction.
USEPA does not consider operational
malfunctions or upsets as exceptional
events. Therefore, USEPA also
considers the secondary TSP NAAQS to
be violated in 1987,

USEPA notes that even though current
monitoring data indicate violation of the
secondary standard, rather than
primary, USEPA must continue to retain
the 2 km area around new Boston Coke
as primary nonattainment. This is
because the State had requested the
area be redesignated to attainment, and,
since the data did not support an
attainment classification, USEPA must
retain the area as originally designated.

I11. USEPA's Final Action

Columbiana, Logan, Medina, Miami,
Monroe, Sandusky and Scioto Counties.
For these seven counties, USEPA’s final

§81.336 Ohio.

action is the same as described above
under section L., 3 Proposed Action. We
refer you to section L for the specific
final designation. Please note that for
Jackson County, USEPA is retaining the
present secondary nonattainment
designation.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b}(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit on or before June 30, 1989. This
action may not be challenged later in
proceedings to enforce its requirements.
(See section 307{b}(2)).

List of Subjects in 40 CFR Part 81

Environmental protection, Air

OHI0—TSP

pollution control, National park,
Wilderness areas.
Dated: April 21, 1989.
William K. Reilly,
Administrator.

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

Part 81 of Chapter I, Title 40 the Code
of Federa) Regulations is amended as
follows:

1. The authority citation for Part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7462.

2. In § 81.336 the TSP table is
amended by revising the Columbiana,
Jackson, Logan, Miami, Monroe,
Sandusky and Scioto designations as
follows:

Does not meet

Designated area primary

standards

Better than
national
standards

Does not meet
secondary
standards

Cannot be
classified

Columbiana County:

Cities of East Liverpoot and Wellsvilie, Townships of Yellow Creek and Liverpool. ..........cceccecunee X

Center Township including the City of Lisbon and Perry Township including the City of Salem.

Remainder of the County.

Logan County

Medina County

Miami County:
City of Piqua

Remainder of the County.

Monroe County:

City of Clarington, Townships of Adams, Greene, Lee, Ohio, Salem, Sunbury and Switzerland.

Remainder of the County.

»

Sandusky County:
Woodbville Township inciuding the City of Woodville.

Madison, Sandusky, Jackson and Ballville Townships including the Cities of Fremont and

Gibsonburg.
Remainder of the County.

. - .

Scioto County:

Those portions of the Cities of Portsmouth and New Boston that surround New Boston Coke, X
extending 1 km to the west, north, and east of the coke battery and bounded on the south

by the Ohio River.
Bloom Township and the City of South Webster

Remainder of the County

*

* * * * L4

[FR Doc. 89-10399 Filed 4-28-89; 8:45 am|]
BILLING CODE 6560-50-M

40 CFR Part 261
[SW-FRL-3564~2]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Final Denia!

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) today is
denying a final exclusion from the lists
of hazardous wastes contained in 40
CFR 261.31 and 261.32 for specified
wastes generated by Brush Wellman
Corporation, Bedford, Ohio. This action
responds to a delisting petition
submitted under 40 CFR 260.20, which
allows any person to petition the
Administrator to medify or revoke any
provision of Parts 260 through 268, 124,

270, and 271 of Title 40 of the Code of
Federal Regulations, and under 40 CFR
260.22, which specifically provides
generators the opportunity to petition
the Administrator to exclude a waste on
a “‘generator-specific” basis from the
hazardous waste lists.

EFFECTIVE DATE: May 1, 1969.

ADDRESS: The public docket for this
final rule is located at the U.S.
Environmental Protection Agency, 401 M
Street SW., Room M2427, Washington,
DC 20460, and is available for viewing
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from 9:00 a.m. to 4:00 p.m., Monday
through Friday, excluding Federal
holidays. Call {202} 475-9327 for
appointments. The reference number for
this docket is *‘F-89-BRFD-FFFFF.” The
public may copy material from any
regulatory docket at a cost of $0.15 per
page.

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA Hotline, toll free at (800) 424—
93486, or at (202) 382-3000. For technical
information concerning this notice,
contact Terry Grist, Office of Solid
Waste (0S-343), U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460, (202) 382-4782.
SUPPLEMENTARY INFORMATIO3!:

1. Background
A. Authority

Under 40 CFR 260.20 and 260.22,
facilities may petition the Agency to
remove their wastes from hazardous
waste control by excluding them from
the lists of hazardous wastes contained
at 40 CFR 261.31 and 261.32. Petitioners
must provide sufficient information to
EPA to allow the Agency to determine
" that (1) the waste to be excluded is not
hazardous based upon the criteria for
which it was listed, and (2) that no other
hazsrdous constituents are present in
the wastes at levels of regulatory
concern.

B. History of This Rulemaking

Brush Wellman Corporation (BWC),
formerly S.K. Wellman Corporation,
located in Bedrord, Ohio, petitioned the
Agency to exclude from hazardous
waste control a specific waste it
generates. After evaluating the petition,
on September 28, 1988, EPA proposed to
deny BWC'’s petition to exclude its
waste from the lists of hazardous
wastes. See 53 FR 37808.

This rulemaking addresses public
comments received on the proposal and
finalizes the proposed decision to deny
an exclusion to Brush Wellman.

I1. Disposition of Petition

Brush WellmawCorporation. Bedford,
Ohio.

1. Proposed Denial

BWC petitioned the Agency for an
exclusion of its wastewater treatment
sludge, presently listed as EPA
Hazardous Waste No. F006. BWC
petitioned to exclude its waste because
it does not believe that the waste meets
the criteria for which it was listed. BWC
based its petition on the claim that the
constituents of concern, although
present in the waste, are in an
essentially immobile form. Data

submitted by BWC, however, fail to
substantiate its claim that the listed and
non-listed constituents of concern are
present in an immobile form. See 53 FR
37808, September 28, 1988, for a more
detailed explanation of why EPA
proposed to deny BWC's petition for its
wastewater treatment sludge.

2. Agency Response to Public Comments

The Agency received public
comments on the proposed rule from one
commenter. The commenter strongly
supported the Agency’s proposed
decision to deny the petition, both on
the grounds articulated by EPA and for
a number of other reasons.

Although the commenter supported
the Agency’s proposed decision, the
commenter expressed general concerns
over EPA's use of the vertical and
horizontal spread (VHS) model to
evaluate delisting petitions for wastes
stored in a surface impoundment. Since
the Agency already has sufficient bases
to deny Brush Wellman's petition, as
detailed in the proposed rule, and the
comments do not change the proposed
decision, we did not assess whether the
additional bases for denial, suggested by
the commenter, should be included as
part of our rationale for denying the
petition. Furthermore, the issues raised
by the commenter regarding the
effectiveness of the VHS model, do not
affect EPA's decision to deny this
petition. In fact, the commenter raised
similar issues on other proposed
delisting rules. The Agency, therefore,
did not address these comments in
today’s final rule.

3. Final Agency Decision

For the reasons stated in the proposal,
the Agency believes that the BWC's
wastewater treatment sludge should not
be excluded from hazardous waste
control. The Agency, therefore, is
denying a final exclusion to Brush
Wellman Corporation, located in
Bedford, Ohio, for its wastewater
treatment sludge, described in its
petition as EPA Hazardous Waste No.
Foose.

II1. Effective Date

This rule is effective immediately. The
Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. That is the case here, since
this rule does not change the existing
requirements for persons generating
hazardous wastes. This facility has been
obligated to manage its waste as
hazardous during the Agency's review

of their petition. These reasons also
provide a basis for making this rule
effective immediately under the
Administrative Procedures Act,
pursuant to 5 U.S.C. 553(d).

IV. Regulatory Impact

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. The denial of this petition
does not impose an economic burden on
this facility since prior to submitting and
during review of the petition, this facility
should have continued to handle their
waste as hazardous. The denial of their
petition means that they are to continue
managing their waste as hazardous in
the manner in which they have been
doing, economically and otherwise.
There is no additional economic impact,
therefore, due to today’'s rule. This rule
is not a major regulation, therefore, no
Regulatory Impact Analysis is required.

V. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities (/.e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator or
delegated representative may certify,
however, that the rule will not have a
significant economic impact on a
substantial number of small entities.

This amendment does not have a
significant adverse economic impact on
small entities. The facility included in
this notice may be considered a small
entity, however, this rule will only affect
one facility in one industrial segment.
The overall economic impact, therefore,
on small entities is small. Accordingly, I
hereby certify that this regulation does
not have a significant economic impact
on a substantial number of small
entities. This regulation, therefore, does
not require a regulatory flexibility
analysis.

VL Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this final rule have been approved
by the Office of Management and
Budget (OMB]) under the provisions of
the Paperwork Reduction Act of 1980
(Pub. L. 96-511, 44 U.S.C. 3501 et seq.)
and have been assigned OMB Control
Number 2050-0053.
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List of Subjects in 40 CFR Part 261

Hazardous Materials, Waste
Treatment and Disposal, Recycling.
Authority: Sec. 3001 RCRA, 42 U.S.C. 6921.
Date: April 20, 1989.
Jonathan Z. Cannon,
Acting Assistant Administrator, Office of
Solid Waste and Emergency Response.
[FR Doc. 89-10403 Filed 4-28-89; 8:45 am]
BILLING CODE 8560-50-M

40 CFR Part 261
[SW-FRL-3564-1]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Final Denial

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: The Environmental Protection
Azency (EPA or Agency]) today is
denying a final exclusion from the lists
of hazardous wastes contained in 40
CFR 261.31 and 261.32 for specified
wastes generated by Weirton Steel
Corporation, Weirton, West Virginia.
This action responds to a delisting
petition submitted under 40 CFR 260.20,
which allows any person to petition the
Administrator to modify or revoke any

- provision of Parts 260 through 268, 124,
270, and 271 of Title 40 of the Code of
Federal Regulations, and under 40 CFR
260.22, which specifically provides
generators the opportunity to petition
the Administrator to exclude a waste on
a “generator-gpecific” basis from the
hazardous waste lists.

EFFECTIVE DATE: May 1, 1989.

ADDRESSES: The public docket for this
final rule is located at the U.S.
Environmental Protection Agency, 401 M
Street, SW., Room M2427, Washington,
DC 20460, and is available for viewing
from 9:00 a.m to 4:00 p.m., Monday
through Friday, excluding Federal
holidays. Call (202) 475-8327 for
appointments. The reference number for
this docket is “F-89~WSFD-FFFFF.” The
public may copy material from any
regulatory docket at a cost of $0.15 per
page.

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA Hotline, toll free at (800) 424~
9348, or at (202) 382-3000. For technical
information concerning this notice,
contact Linda Cessar, Office of Solid
Waste (0S-343), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (202) 475-9828.

SUPPLEMENTARY INFORMATION:
1. Background

A. Authority

Under 40 CFR 260.20 and 260.22,
facilities may petition the Agency to
remove their wastes from hazardous
waste control by excluding them from
the lists of hazardous wastes contained
at 40 CFR 261.31 and 261.32. Petitioners
must provide sufficient information to
EPA to allow the Agency to determine
that (1) the waste to be excluded is not
hazardous based upon the criteria for
which it was listed, and (2) that no other
hazardous constituents are present in
the wastes at levels of regulatory
concern.

B. History of this Rulemaking

Weirton Steel Corporation {Weirton),
located in Weirton, West Virginia,
petitioned the Agency to exclude from
hazardous waste control a specific
waste it generates. After evaluating the
petition, on September 28, 1988, EPA
proposed to deny Weirton's petition to
exclude its waste from the lists of
hazardous wastes. See 53 FR 37803.

This rulemaking addresses public
comments received on the proposal and
finalizes the proposed decision to deny
an exclusion to Weirton Steel.

I1. Disposition of Petition

Weirton Steel Corporation, Weirton,
West Virginia

1. Proposed Denial

Weirton petitioned the Agency for an
exclusion of its wastewater treatment
sludge, presently listed as EPA
Hazardous Waste No. F006. Weirton
petitioned to exclude its waste because
it does not believe that the waste meets
the criteria for which it was listed.
Weirton based its petition on the claim
that the constituents of concern,
although present in the waste, are in an
essentially immobile form. Data
submitted by Weirton, however, fail to
substantiate its claim that the listed and
non-listed constituents of concern are
present in an immobile form. See 53 FR
37803, September 28, 1988, for a more
detailed explanation of why EPA
proposed to deny Weirton's petition for
its wastewater treatment sludge.

2. Agency Response to Public Comments

The Agency received public
comments on the proposed rule from one
commenter. The commenter strongly -
supported the Agency's proposed
decision to deny the petition, both on
the grounds articulated by EPA and for
a number of other reasons.

Although the commenter supported
the Agency's proposed decision, the
commenter expressed general concerns

over EPA's use of the vertical and
horizontal spread {VHS) model to
evaluate delisting petitions for wastes
stored in a surface impoundment. Since
the Agency already had sufficient bases
to deny Weirton'’s petition, as detailed
in the proposed rule, and the comments
do not change the proposed decision, we
did not assess whether the additional
bases for denial, suggested by the
commenter, should be included as part
of our rationale for denying the petition.
Furthermore, the issues raised by the
commenter regarding the effectiveness
of the VHS model, do not affect EPA’s
decision to deny this petition. In fact, the
commenter raised similar issues nn
other proposed delisting rules. The
Agency did not, therefore, address these
comments in today’s rule.

3. Final Agency Decision

For the reasons stated in the proposal,
the Agency believes that the Weirton's
wastewater treatment sludge should not
be excluded from hazardous wastes
control. The Agency, therefore, is
denying a final exclusion to Weirton
Steel Company, located in Weirton,
West Virginia, for its wastewater
treatment sludge, described in its
petition as EPA Hazardous Wastes No.
F006.

111. Effective Date

This rule is effective immediately. The
Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. That is the case here, since
this rule does not change the existing
requirements for persons generating
hazardous wastes. This facility has been
obligated to manage its waste as
hazardous during the Agency’s review
of their petition. These reasons also
provide a basis for making this rule
effective immediately under the
Administrative Procedures Act,
pursuant to 5 U.S.C. 553(d).

IV. Regulatory Impact

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. The denial of this petition
does not impose an economic burden on
this facility since prior to submitting and
during review of the petition, this facility
should have continued to handle their
waste as hazardous. The denial of their
petition means that they are to continue
managing their waste as hazardous in
the manner in which they have been
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doing, economically and otherwise.
There is no additional economic impact,
therefore, due to today’s rule. This rule
is not a major regulation, therefore, no
Regulatory Impact Analysis is required.

V. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities {/.e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator or
delegated representative may certify,
however, that the rule will not have a
significant economic impact on a
substantial number of small entities.

This amendment does not have a
significant adverse economic impact on
small entities. The facility included in
this notice may be considered a small
entity, however, this rule will only affect
one facility in one industrial segment.
The overall economic impact, therefore,
on small entities is small. Accordingly, I
hereby certify that this regulation does
not have a significant economic impact
on a substantial number of small
entities. This regulation, therefore, does
not require a regulatory flexibility
analysis.

VI. Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this final rule have been approved
by the Office of Management and
Budget (OMB]) under the provisions of
the Paperwork Reduction Act of 1980
(Pub. L. 96-511, 44 U.S.C. 3501 et seq.)
and have been assigned OMB Control
Number 2050-0053.

List of Subjects in 40 CFR Part 261

Hazardous materials, Waste
treatment and disposal, Recycling.
Authority: Sec. 3001 RCRA, 42 U.S.C. 6921.
Date: April 20, 1989.
Jonathan Z. Cannon,

Acting Assistant Administrator, Office of
Solid Waste and Emergency Response.

[FR Doc. 89-10402 Filed 4-28-89; 8:45 am|
BILLING CODE 8560-50-M

GEMERAL SERVICES
ADMINISTRATION

41 CFR Parts 101-50 and 105-68

Governmentwide Debarment and
Suspension (Nonprocurement) and
Governmentwide Requirements for
Drug-Free Workplace (Grants);
Correction

AGENCY: General Services
Administration.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
final rule on Governmentwide
Debarment and Suspension
(Nonprocurement) and Governmentwide
Requirements for Drug-Free Workplace
{Grants) which was published in the
Federal Register on Tuesday, January 31,
1989 (54 FR 4962).

FOR FURTHER INFORMATION CONTACT:
Ida M. Ustad at 202-566-1224 (FTS 566
1224).

SUPPLEMENTARY INFORMATION: The
action is necessary to make corrections
in the Redesignation Table, and sections
105-68.313, 105-68.410, and 105-68.412 as
follows:

1. Correction to be made in
Redesignation Table, New section
column, Subpart 101-50.3—Debarment;
should read: “Subpart 105-68.3—
Dcbarment”

2. Correction to be made in
Redesignation Table, New section
column, Subpart 101-50.4—Suspension;
should read: “Subpart 105-68.4—
Suspension”

3. Correction to be made in
Redesignation Table, New section
column, Subpart 101-50.5—
Responsibilities of GSA, Agency and
Participants; should read: “Subpart 105-
68.5—Responsibilities of GSA, Agency
and Participants”

Authority: E.O. 125489; Sec. 5151-5160 of the
Drug-Free Workplace Act of 1988 (Pub. L.
100-690, Title V, Subtitle D; 41 U.S.C. 701 et
seq.); 40 U.S.C. 486(c).

April 20, 1989.

Ida M. Ustad,

Director, Office of GSA Acquisition, Policy
and Regulations.

[FR Doc. 89-10304 Filed 4-28-89; 8:45 am|]
BILLING CODE 8820-61-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
{MM Docket No. 87-398; RM-65956]

Radio Broadcasting Services; Farwell,
TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 252C2 for Channel 252A at
Farwell, Texas, and modifies the license
of Station KLZK-FM to specify
operation on the higher class co-
channel, at the request of Dominion
Communications, Inc. The community
would receive its second wide coverage
area FM service. The upgrade can be
accomplished at the licensed site of
Station KLZK-FM in compliance with

§ 73.207 of the Commission's Rules. The
coordinates are 34-24-15 and 103-02-58.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: June 9, 1989.

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 87-398,
adopted April 10, 1989, and released
April 25, 1989. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW,,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73—[AMENDED]
1. The authority citation for Part 73
continues to read as follows:
Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments is amended, under Texas, by
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removing Channel 252A and adding
Channel 252C2 at Farwell.
Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 89-10418 Filed 4-28-89; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73

[MM Docket No. 88-313; RM-6375]

Radio Broadcasting Services; Eagle
River, Wi

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 233C2 for Channel 232A at
Eagle River, Wisconsin, and modifies
the license of Station WRJO(FM]} to
specify operation on the higher powered
channel, at the request of Nicolet
Broadcasting Inc. Eagle River would
receive its first wide coverage area FM
service. A site restriction of 18.9
kilometers (11.7 miles) north of the city
is required. The coordinates are 46-05—
00 and 89-11-47, With this action, this
proceeding is terminated.

EFFECTIVE DATE: June 9, 1989.

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 88-313,
adopted April 10, 1989, and released
April 25, 1989. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73—[AMENDED)

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 {[Amended]

2. Section 73.202(b), the Table of FM
Allotments is amended, under
Wisconsin, by removing Channel 232A

and adding Channel 233C2 at Eagle
River.

Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 8910419 Filed 4-28-89; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 31
[Federal Acquisition Circular 84-44]

Federal Acquisition Regulation (FAR);
Miscellaneous Amendments;
Correction

AGENCIES: Department of Defense
(DoD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA).

ACTION: Interim rule with request for
comments; correction.

SUMMARY: This document corrects FAR
31.205~6(j){3)(i) in Federal Acquisition
Circular (FAC) 84—44 published in the
Federal Register on Wednesday, March
29, 1989 (54 FR 13022).

FOR FURTHER INFORMATION CONTACT:
Margaret A. Willis, FAR Secretariat,
Room 4041, GS Building, Washington,
DC 20405, (202) 523-4755. Please cite
FAC 8444.

SUPPLEMENTARY INFORMATION: In FR
Doc. 83-7370 beginning on page 13022,
make the following correction on page
13024, first column, by revising the
amendatory language of Item 6 to read,
“section 31.205-6 is amended by revising
the first sentence in paragraph (g)(2)(i);
by revising the fourth sentence in
paragraph (j}(2) and the first sentence of
paragraph (j)(2)(i); by removing the
introductory text of paragraph (j)(3)(i)
and adding (j)(3)(i)(A) and (j)(3)(i)(B); by
removing and reserving paragraph (j)(5);
and by revising paragraph (j)(6)(i) to
read as follows:” and in the second
column by removing the three stars
following (j)(3)(i).

List of Subjects in 48 CFR Part 31
Government procurement.
Dated: April 21, 1989.

Harry S. Rosinski,

Acting Director, Office of Federal Acguisition
and Regulatory Policy.

[FR Doc. 89-10333 Filed 4-28-89; 8:45 am}
BILLING CODE 8820-JC-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 580

{Docket Number 87-09; Notice 4PP]

Odometer Disclosure Requirements;
Alaska

AGENCY: National Highway Traffic
Safety Administration; DOT.

ACTION: Grant of petition for extension
of time (Alaska).

SUMMARY: This in response to a petition
for an extension of time filed by the
Alaska Department of Public Safety
(Alaska). Alaska cannot conform its title
documents to meet the requirements of
the Truth in Mileage Act and the final
rule implementing the Act by April 29,
1989, the effective date of the statutory
and regulatory requirements. Therefore,
the petition requests that NHTSA grant
Alaska an extension of time, until May
1990, to achieve compliance. Because
Alaska has made an effort to meet the
deadline, sets forth reasons why it has
failed to do so, and has included a
description of the steps to be taken
while the extension is in effect, we have
granted Alaska's petition for an
extension of time. Alaska has until May
1, 1990 to revise its title documents to
meet the requirements of the Truth in
Mileage Act and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 {202) 366-1834.

SUPPLEMENTARY INFORMATION:
Background

Section 2(c} of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA *'shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
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should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

Alaska’s Petition

The Alaska Department of Public
Safety (Alaska) submitted a petition for
an extension of time. In support of its
petition, Alaska states that because the
State had nearly depleted its current
supply of titles, the State directed its
vendor to print a one-year supply of
titles. The current title was revised in
November 1988 and Alaska notes that
this title was designed to meet the
Federal regulatory requirements. The
title is printed by a secure printing
process and contains a space for the
disclosure of the odometer reading. In
addition, the State will note the
odometer reading on the title at the time
it issues the title. However, Alaska
recognizes that the current title does not
meet all the Federal requirements
concerning disclosure. Therefore,
Alaska explains that, until conforming
tities are utilized, it will require a
separate odometer disclosure statement,
a disclosure on the title application, or
additional information on the title itself.
Finally, Alaska's current supply of title
documenis will not be depleted for
approximately one year. For these
reasons, Alaska requests that it be
granted an extension of time until May
1990.

NHTSA’s Response to the Petition

NHTSA finds that Alaska has made
reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act, Alaska redesigned its title
document and had a one-year supply
printed by a secure process. This action
was essential because the State had
nearly depleted its supply of title
documents. Recognizing that this title
does not conform to the new Federal
disclosure requirements, Alaska is
planning to redesign its title to meet the
new requirements, Alaska has
submitted a sample of its current title
and the State will be notified in a letter
of the changes that are necessary to
bring the title into compliance.

In light of Alaska's past and planned
actions, and in order to allow Alaska to
expend its current supply of titles
documents, we grant Alaska's request
for an extension of time until May 1,
1991, to revise its title documents to
meet the Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).

Issued on April 26, 1989.
Kathleen DeMeter,
Assistant Chief Counsel for General Law.
|FR Doc. 89-10349 Filed 4-26-89; 2:15 pm]
BILLING CODE 4910-59-M

49 CFR Part 580
[Docket Number 87-09; Notice 4001

Odometer Disclosure Requirements;
Colorado

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition of extension of
time (Colorado).

SUMMARY: This is in response to a
petition for an extension of time filed by
the Colorado Department of Revenue,
Motor Vehicle Administration,
[Colorado). Colorado cannot conform its
laws and its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule implementing the Act
by April 29, 1989, the effective date of
the statutory and regulatory
requirements. Therefore, the petition
requests that NHTSA grant Colorado an
extension of time, until January 1, 1990,
to achieve compliance. Because
Colorado has made an effort to meet the
deadline, sets forth reasons why it has
failed to do so, and has included a
description of the steps to be taken
while the extension is in effect, we have
granted Colorado’s petition for an
extension of time. Colorado has until
January 1, 1990, to revise its laws and its
title documents to meet the
requirements of the Truth in Mileage Act
and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA "shall

ensure that the State is making

reasonable efforts to achieve such
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description cf the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

Colorado’s Petition

The Colorado Department of Revenue,
Motor Vehicle Administration,
(Colorado) submitted a petition for an
extension of time. In support of its
petition, Colorado states that it has
revised its title documents in an attempt
to meet the statutory and regulatory
requirements. The new title incorporates
several types of security features. These
include high resolution printing, micro-
line printing, pantograph void feature,
erasure sensative background inks, and
security paper. In addition, Colorado
states that it believes the title includes
the required disclosure on the reverse
side of the title, Furthermore, Colorado
states that it has reviewed its salvage
receipts and reassignment forms and
determined that they do not meet the
new Federal requirements. (The
reassignment forms include dealer and
generic bills of sales and powers of
attorney.} Colorado wiil redesign these
documents and then award a contract to
have them printed. Colorado notes that
in order to revise the salvage receipts, it
will need to change the current Colorado
Rules and regulations. Colorado states
that it will require a separate odometer
disclosure statement for use with
nonconforming title documents.

NHTSA’s Response to the Petition

NHTSA finds that Colorado has made
reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act and the issuance of the
implementing Federal regulations,
Colorado has attempted to redesign its
title document to meet the Federal
statutory and regulatory requirements.
The title documents are now set forth by
a secure printing process. However, the
title does not appear to meet all the
Federal regulatory disclosure
requirements. Colorado will be advised
by letter of the changes that are
necessary. In addition, Colorado plans
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to amend the current Colorado Rules
and regulations to ensure that its
salvage receipts meet the new
requirements.

In light of Colorado’s past and
planned actions, we grant Colorado's
request for an extension of time until
January 1, 1990, to revise its laws and its
titles to meet the Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).

Issued on April 26, 1989.

Kathleen DeMeter,

Assistant Chief Counsel for General Law.
[FR Doc. 8910350 Filed 4-26-89; 2:15 pm]
BILLING CODE 4910-50-M

49 CFR Part 580
[Docket No. 87-09; Notice 4MM]

Odometer Disclosure Requirements;
District of Columbia

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition for extension
of time (District of Columbia).

SUMMARY: This is in response to a
petition for an extension of time filed by
the District of Columbia Department of
Public Works (District of Columbia). The
District of Columbia cannot conform its
laws and its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule implementing the Act
by April 29, 1989, the effective date of
the statutory and regulatory
requirements. Therefore, the petition
requests that NHTSA grant the District
of Columbia an extension of time, until
April 1990, to achieve compliance.
Because the District of Columbia has
made an effort to meet the deadline, sets
forth reasons why it has failed to do so,
and has included a description of the
steps to be taken while the extension is
in effect, we have granted the District of
Columbia’s petition for an extension of
time. The District of Columbia has until
April 1, 1990 to revise its laws and its
title documents to meet the
requirements of the Truth in Mileage Act
and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20580 {202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of

time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA *shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

District of Columbia’s Petition

The District of Columbia Department
of Public Works (District of Columbia)
submitted a petition for an extension of
time. In support of its petition, the
District of Columbia states that it has
reviewed its title documents and laws.
Although the current title is set forth by
a secure printing process and contains a
space for a disclosure by a transferor,
the District of Columbia states that the
disclosure on the title does not meet all
the regulatory requirements. The District
of Columbia explaing that it will draft
legislation to bring its laws into
compliance with the Federal odometer
disclosure requirements and will submit
this legislation when the legislative
session begins on June 1989. In addition,
the District of Columbia states that it is
in the process of redesigning and
reformatting its title, power of attorney
forms, and dealer reassignment
documents. The District of Columbia is
also installing a new computer system
that would permit the State to issue a
title that includes an odometer reading
and a notation as to whether or not the
reading reflects the actual mileage or the
mileage in excess of the designed
mechanical limits of the odometer. This
may be operational by July 1, 1989.
However, the District of Columbia has a
one year supply of nonconforming titles
on hand which “represents a
considerable financial investment".
Until the current supply is depleted, the
District of Columbia will require that a
conforming odometer disclosure
statement accompany the title document
and will print the odometer reading and
brand when its new system is
operational. Because the current
inventory of title documents will be

depleted in approximately one year, the
District of Columbia requests that it be
granted an extension of time until April
1990.

NHTSA'’s Response to the Petition

NHTSA finds that the District of
Columbia has made reasonable efforts
to achieve compliance with the Motor
Vehicle Information and Cost Savings
Act and the implementing regulations.

Since the enactment of the Truth in
Mileage Act and the issuance of the
implementing Federal regulations, the
District of Columbia reviewed its titles,
powers of attorney forms, and
reassignment documents. The District of
Columbia also reviewed its laws and
drafted legislation to amend its laws
into conformity with the Truth in
Mileage Act of 1986 and NHTSA's final
rule. In addition, District of Columbia
has been redesigning and reformatting
its titles, powers of attorney forms, and
reassignment documents. A new
computer system, which will help the
District of Columbia to meet the new
requirements, will be operational on July
1, 1989.

In light of the District of Columbia’s
past and planned actions, and in order
to allow the District to expend its
current supply of titles documents, we
grant District of Columbia’s request for
an extension of time until April 1, 1990,
to revise its laws and its title documents
to meet the Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).

Issued on April 26, 1989.

Kathleen DeMeter,

Assistant Chief Counsel for General Law.
[FR Doc. 89-10351 Filed 4-26-89; 2:15 pm]
BILLING CODE 4910-59-M

49 CFR Part 580

[Docket No. 87-09; Notice 4LL]

Odometer Disclosure Requirements;
Nebraska :

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition for extension
of time (Nebraska).

SUMMARY: This is in response to a
petition for an extension of time filed by
the Nebraska Department of Motor
Vehicles (Nebraska). Nebraska cannot
conform its laws and its title documents
to meet the requirements of the Truth in
Mileage Act and the final rule
implementing the Act by April 29, 1989,
the effective date of the statutory and
regulatory requirements. Therefore, the
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petition requests that NHTSA grant
Nebraska an extension of time, until
January 1, 1891, to achieve compliance.
Because Nebraska has made an effort to
meet the deadline, sets forth reasons
why it has failed to do 8o, and has
included a description of the steps to be
taken while the extension is in effect,
we have granted Nebraska's petition for
an extension of time. Nebraska has until
January 1, 1991 to meet the requirements
of the Truth in Mileage Act and the final
rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202-368-1834).

SUPPLEMENTARY INFORMATION:

Backgreund

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA *“shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

Nebraska’s Petition

The Nebraska Department of Motor
Vehicles (Nebraska) submitted a
petition for an extension of time. In
support of its petition, Nebraska states
that in 1987, Nebraska attempted to
comply with the requirements of the
Truth in Mileage Act by drafting and
introducing legislation. This legislation
was adopted with an effective date of
January 1, 1989. Nebraska explains that
new titles were designed, ordered, and
delivered. These titles meet all the
Federal disclosure requirements, with
the exception of the requirement that
they be set forth by a secure printing
process. Nebraska states that the

transferors will be required to complete
the disclosure information on the title
document. In addition, Nebraska states
that enabling legislation has been
drafted and that it will be introduced in
the next Legislative Session, which
convenes on January 3, 1890. This
legislation will add definitions to the
Nebraska statutes that are consistent
with the definitions contained in the
Federal regulations, authorize the State
to include an odometer reading and
brand on every title it issues, and
exempt transferors of vehicles ten years
old and older from issuing odometer
disclosure statements. Nebraska plans
to introduce a request for additional
funds in conjunction with the legislative
proposal. Nebraska states that it plans
to provide training to ninety-three
County Clerks who, by statute, are
responsible for issuing titles. Nebraska
will also assist the County Clerks in
adapting their computer programs for
the issuance of new titles. For these
reasons, Nebraska requests that it be
granted an extension of time until
January 1, 1961.

NHTSA'’s Response to the Petition

NHTSA finds that Nebraska has made
reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

After the enactment of the Truth in
Mileage Act, Nebraska revised its title
documents to include an odometer
disclosure statement that it believes
meets all the Federal disclosure
requirements. Nebraska has included a
sample title with its petition and will be
notified by letter if changes are
necessary. In addition, Nebraska has
drafted legislation to amend its statutes
to include definitions that are consistent
with the Federal regulatory definitions,
permit the State to issue titles that
include an odometer reading and a
brand as to whether or not the reading
reflects the actual mileage or the
mileage in excess of the designed
mechanical limits of the odometer.
Consistent with the Federal regulation,
the legislation will also exempt
transferors of vehicles ten years old and
older from odometer disclosure
requirements. Nebraska plans to
introduce this legislation and a request
for funding in the next Legislative
Session, which convenes on January 3,
1990. Nebraska also plans to train its
County Clerks to ensure that the title is
properly completed.

In light of Nebraska's past and
planned actions, we grant Nebraska's
request for an extension of time until
January 1, 1891, to revise its titles to
meet the Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e}.

Issued on April 28, 1989.
Kathleen DeMeter,
Assistant Chief Counsel for General Law.
[FR Doc. 89-10353 Filed 4-26-89; 2:15 pm})
BILLING CODE 4910-59-M

49 CFR Part 580
[Docket Number 87-09; Notice 4UU]

Odometer Disclosure Requirements;
Nevada

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition for extension
of time (Nevada).

SUMMARY: This is in response to a
petition for an extension of time filed by
the Nevada Department of Motor
Vehicles and Public Safety (Nevada).
Nevada cannot conform its title
documents to meet the requirements of
the Truth in Mileage Act and the final
rule implementing the Act by April 29,
1989, the effective date of the statutory
and regulatory requirements. Therefore,
the petition requests that NHTSA grant
Nevada an extension of time to achieve
compliance. Because Nevada has made
an effort to meet the deadline, sets forth
reasons why it has failed to do so, and
has included a description of the steps
to be taken while the extension is in
effect, we have granted Nevada's
petition for an extension of time.
Nevada has until January 1, 1990 to
revise its reassignment documents and
until January 1, 1992 to revise its title
documents to meet the requirements of
the Truth in Mileage Act and the final
rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA]} to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA *'shall
ensure that the State is making
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reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

Nevada’s Petition

The Nevada Department of Motor
Vehicles and Public Safety (Nevada)
submitted a petition for an extension of
time. In support of its petition, Nevada
states that, since 1985, Nevada has
printed the mileage on the face of the
title at the time of issue. In addition,
Nevada prohibits the same person from
signing the odometer disclosure as both
the transferor and transferee in the
same transaction and exempts the same
transferors exempted by the Federal
regulation. However, Nevada states that
it cannot meet all the Federal
requirements. Nevada has reviewed its
titles and reassignment documents and
determined that they do not meet the
Federal requirements. Nevada states
that it plans to redesign and reprint
these documents. Furthermore, Nevada
believes a larger title is necessary to
include all the disclosure information
and that legislation may be necessary to
purchase equipment that would handle a
larger title. Nevada explains that it
currently has a supply of titles that will
last until January 1992 and a supply of
reassignments documents that will last
until January 1990. Nevada states that to
destroy these documents would be a
financial burden. For these reasons,
Nevada requests that it be granted an
extension of time until January 1992 to
revise its title documents and January
1990 to revise its reassignment
documents,

NHTSA'’s Response to the Petition

NHTSA finds that Nevada has made
reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Nevada prints the mileage on the face
of the title at the time of issuance. In
addition, current Nevada policy
prohibits a person from signing the
disclosure as both the transferor and
transferee in the same transaction.
However, Nevada has reviewed its title
and reassignment documents and

determined that they do not meet the
new Federal disclosure requirements.
Nevada is working to redesign these
documents and expects that legislation
may be necessary to increase the size of
the title to include all the required
disclosure information.

In light of Nevada’s past and planned
actions, and in order to allow Nevada to
expend its current supply of documents,
we grant Nevada's request for an
extension of time until January 1, 1990,
to revise its reassignment documents and
until January 1, 1992 to redesign its title
documents to meet the Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8{e).

Issued on April 26, 1989.

Kathleen DeMeter,

Assistant Chief Counsel for General Law.
{FR Doc. 89-10352 Filed 4-26-89; 2:15 pm]
BILLING CODE 4910-59-M

49 CFR Part 580

[Docket No. 87-09; Notice 4QQ]

Odometer Disclosure Requirements;
North Carolina

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition for extension
of time (North Carolina).

suUMMARY: This is in response to a
petition for an extension of time filed by
the North Carolina Department of
Transportation, Division of Motor
Vehicles (North Carolina). North
Carolina cannot conform its laws and its
title documents to meet the
requirements of the Truth in Mileage Act
and the final rule implementing the Act
by April 29, 1989, the effective date of
the statutory and regulatory
requirements. Therefore, the petition
requests that NHTSA grant North
Carolina an extension of time, until
March 1, 1990, to achieve compliance.
Because North Carolina has made an
effort to meet the deadline, sets forth
reasons why it has failed to do so, and
has included a description of the steps
to be taken while the extension is in
effect, we have granted North Carolina’s
petition for an extension of time. North
Carolina has until March 1, 1990 to
revise its laws and its title documents to
meet the requirements of the Truth in
Mileage Act and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400

" Seventh Street SW., Washington, DC

20590 (202-366-1834).
SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
{NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA *“shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

North Carolina’s Petition

The North Carolina Department of
Transportation, Division of Motor
Vehicles, (North Carolina), submitted a
petition for an extension of time. In
support of its petition, North Carolina
states that it will seek amendments to
existing State law with regard to the
Federal disclosure requirements. In
addition, North Carolina explains that,
since July 1987, the State has
endeavored to perfect a title document
that is set forth by a secure process and
has examined several versions of a
secure document. North Carolina notes
that it has also examined documents
used to reassign the title, specifically the
application for a duplicate title and the
dealer reassignment forms. These forms
are not currently set forth by a secure
process. Because the Federal regulation
requires that documents used to
reassign title be set forth by a secure
process, North Carolina plans to
purchase, from a bank note printing
company, title documents and
reassignment forms that include the
following security features: pantograph
void feature, erasure sensitive
background inks, and security paper.
North Carolina has designed a separate
odometer disclosure statement that will
be used with all nonconforming title
documents. Finally, North Carolina
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asserts that destroying the existing
supply of title documents could result in
a loss of $47,000. For these reasons,
North Carolina requests that it be
granted an extension of time until March
1, 1990.

NHTSA'’s Response to the Petition

NHTSA finds that North Carolina has
made reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act, North Carolina, with the
assistance of a bank note printing
company, has examined its title
document and reassignment forms.
Lecause these documents are not
printed by a secure printing process, as
raquired by the Truth in Mileage Act
and NHTSA's implementing regulation,
North Carolina plans to incorporate
security features into these documents.
In addition, North Carolina has drafted
end proposed legislation that would
amend existing State law to conform
with the new Federal disclosure
raquirements.

In light of North Carolina’s past and
rlanned actions, and in order to allow
North Carolina to expend its current
supply of titles documents, we grant
North Carolina's request for an
extension of time until March 1, 1990, to
revise its laws and its title documents to
meet the Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).
Issued on April 286, 1889.
Kathleen DeMeter,
Assistant Chief Counsel for General Law.
[FR Doc. 89-10354 Filed 4-26-89; 2:15 pm]
BILLING CODE 4910-59-M

49 CFR Part 580
[Docket No. 87-09; Notice 4SS]

Odometer Disclosure Requirements;
Oregon

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition for extension
of time (Oregon).

SUMMARY: This is in response to a
petition for an extension of time filed by
the Oregon Department of
Transportation, Motor Vehicles Division
(Oregon). Oregon cannot conform its
laws and its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule implementing the Act

by April 29, 1989, the effective date of
the statutory and regulatory
requirements. Therefore, the petition
requests that NHTSA grant Oregon an
extension of time, until October 1, 1991,
to achieve compliance. Because Oregon
has made an effort to meet the deadline,
sets forth reasons why it has failed to do
so, and has included a description of the
steps to be taken while the extension is
in effect, we have granted Oregon's
petition for an extension of time. Oregon
has until October 1, 1991 to revise its
laws and its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 {202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA “shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

Oregon’s Petition

The Oregon Department of
Transportation, Motor Vehicles Division
(Oregon) submitted a petition for an
extension of time. In support of its
petition, Oregon states that, currently,
titles are not transferred without an
odometer reading and certification.
Furthermore, Oregon issues titles that
indicate the odometer reading and a
brand. However, Oregon recognizes that
its practices and forms do not meet the
new Federal regulatory requirements.
Oregon states that it will seek

amendments to existing State law.
These amendments will include the
exemption for transferors of vehicles ten
years old and older as permitted by
Federal law, since current law requires
odometer readings on titles and
registration renewals only for vehicles
less than eight model years old. Oregon
anticipates that these amendments will
be submitted to the 1991 Legislature. In
addition, Oregon explains that Oregon
must revise and reprint several title
documents. Changes to the title require
legislative amendment. Oregon states
that the legislative proposal to amend
the title was proposed to the 1989
Legislature and that the State plans to
reprint the titles after the legislation
passes and after the current supply of
titles are exhausted in early 1990.
Oregon states that it will also replace
other forms at that time. For these
reasons, Oregon requests that it be
granted an extension of time until
October 1, 1991.

NHTSA'’s Response to the Petition

NHTSA finds that Oregon has made
reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act, Oregon has examined its
title document and reassignment forms.
Oregon has determined that these
documents must be amended and that
the reassignment forms must be set forth
by a secure process, as required by the
Truth in Mileage Act and NHTSA's
implementing regulation. In order to
institute these changes, Oregon has
drafted and proposed legislation that
would amend existing State law. In
addition, Oregon intends to propose
would require odometer readings on
titles for vehicles up to ten years old, as
required by the Federal regulations.
Current Oregon law does not require an
odometer reading for vehicles eight
years old or older. This legislation
would be submitted to the 1991
Legislature and Oregon expects
favorable action that would result in
October 1991 implementation.

In light of Oregon’s past and planned
actions, and in order to allow Oregon to
expend its current supply of titles
documents, we grant Oregon’s request
for an extension of time until October 1,
1991, to revise its laws and its title
documents to meet the Federal criteria.

Authority: 15 U.S.C. 1888 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).
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Issued on April 26, 1989.
Kathleen DeMeter,
Assistant Chief Council for General Law.
[FR Doc. 89-10355 Filed 4-26-89; 2:15 pm])
BILLING CODE 4910-59-M

49 CFR Part 580
[Docket Number 87-09; Notice 4XX]

Odometer Disclosure Requirements;
South Carolina

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition for extension
of time (South Carolina).

SUMMARY: This is in response to a
petition for an extension of time filed by
the South Carolina Department of
Highways and Public Transportation
(South Carolina). South Carolina cannot
conform its laws and its title documents
to meet the requirements of the Truth in
Mileage Act and the final rule
implementing the Act by April 29, 1989,
the effective date of the statutory and
regulatory requirements. Therefore, the
petition requests that NHTSA grant
South Carolina an extension cf time,
until July 1, 1990, to achieve compliance.
Because South Carolina has made an
effort to meet the deadline, sets forth
reasons why it has failed to do so, and
has included a description of the steps
to be taken while the extension is in
effect, we have granted South Carolina's
petition for an extension of time. South
Carolina has until July 1, 1990 to revise
its laws and its title documents to meet
the requirements of the Truth in Mileage
Act and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counse), Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA “shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

South Carolina’s Petition

The South Carolina Department of
Highways and Public Transportation
{South Carolina) submitted a petition for
an extension of time. In support of its
petition, South Carolina states that
legislation was submitted to amend the
South Carolina statutes to conform them
to the new Federal requirements. A final
vote is anticipated during the 1989
session. In addition, South Carolina
reviewed its current title and
determined that it does not meet all the
Federal requirements. Therefore, South
Carolina states that it has redesigned
the disclosure and reassignment
information on the reverse side of the
title. Upon reordering, the title will be
revised to meet the Federal
requirements, South Carolina states that
it anticipates some delay in distributing
the forms and implementing their usage.
Finally, South Carolina states that it has
a six to nine month supply of titles on
hand. South Carolina explains that “the
loss incurred by discarding the unused
supply would amount to approximately
$14,000.” For these reasons, South
Carolina requests that it be granted an
extension of time until July 1, 1990.

NHTSA'’s Response to the Petition

NHTSA finds that South Carolina has
made reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act and the issuance of the
implementing Federal regulations, South
Carolina reviewed its title and
redesigned it to meet the statutory and
regulatory requirements. Legislation to
amend the current State laws was
drafted and introduced during the 1989
legislative session. A final vote on this
legislation is expected during this
session.

In light of South Carolina’s past and
planned actions, and in order to allow
South Carolina to expend its current
supply of titles documents, we grant
South Carolina's request for an
extension of time until July 1, 1990, to

revise its laws and its title documents to
meet the Federal criteria.
Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(} and 501.8(e).
Issued on April 26, 1989.
Kathleen DeMeter,
Assistant Chief Counsel for General Law.
[FR Doc. 89-10356 Filed 4-26-89; 2:15 pm]
BILLING CODE 4910-59-M

49 CFR Part 580
{Docket Number 87-09; Notice 4NN]

Odometer Disclosure Requirements;
South Dakota

AGENCY: National Highway Traffic
Safety Administration.

ACTION: Grant of petition for extension
of time (South Dakota).

sUMMARY: This is in response to a
petition for an extension of time filed by
the South Dakota Department of
Revenue [South Dakota). South Dakota
cannot conform its title documents to
meet the requirements of the Truth in
Mileage Act and the final rule
implementing the Act by April 29, 1989,
the effective date of the statutory and
regulatory requirements. Therefore, the
petition requests that NHTSA grant
South Dakota an extension of time, until
October 1, 1991, to achieve compliance.
Because South Dakota has made an
effort to meet the deadline, sets forth
reasons why it has failed to do so, and
has included a description of the steps
to be taken while the extension is in
effect, we have granted South Dakota's
petition for an extension of time. South
Dakota has until October 1, 1991 to
revise its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA “shall
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ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

South Dakota’s Petition

The South Dakota Department of
Revenue (South Dakota) submitted a
petition for an extension of time. In
support of its petition, South Dakota
states that in May 1988, because the
State had nearly depleted its current
supply of titles, the State directed its
vendor to print a three-year supply of
titles. South Dakota explains that due to
the State’s size and limited budget, a
three year supply was necessary. South
Dakota notes that its current title was
designed to meet the Federal regulatory
requirements, was printed by a secure
printing process, including microline
printing, erasure sensitive and
fluorescent inks, and a void feature.
However, South Dakota recognized that
the current title does not meet all the
Federal requirements concerning
disclosure and redesigned its title. South
Dakota states that it also redesigned its
reassignment form to include the
required odometer disclosure statement
and plans to produce this document by a
secure process when funding becomes
available. With regard to the use of a
power of attorney in connection with
mileage disclosure, South Dakota states
that it expects to print these forms, but
needs to wait until it receives its new
budget. For these reasons, South Dakota
requests that it be granted an extension
of time until October 1, 1991.

NHTSA'’s Response to the Petition

NHTSA finds that South Dakota has
made reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act but before NHTSA issued
the final rule of August 1988, South
Dakota redesigned its title document
and had a three year supply printed by a
secure process. This action was
essential because the State had nearly
depleted its supply of title documents.
Recognizing that this title does not
conform to the new Federal disclosure

requirements, South Dakota has
redesigned its title and will be advised
by letter whether the new title is
acceptable. In addition, South Dakota
has redesigned its reassignment form to
include an odometer disclosure
statement and plans to print these by a
secure process when it receives a new
budget. Finally South Dakota will be
considering the issuance of a secure
power of attorney form.

In light of South Dakota's past and
planned actions, and in order to allow
South Dakota to expend its current
supply of titles documents, we grant
South Dakota's request for an extension
of time until October 1, 1991, to revise its
title documents to meet the Federal
criteria.

Authority: 15 U.8.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).

Issued on April 26, 1989.

Kathleen DeMeter,

Assistant Chief Counsel for General Law.
[FR Doc. 89-10357 Filed 4-26-89; 2:09 pm}
BILLING CODE 4910-59-M

49 CFR Part 580
[Docket No. 87-09; Notice 4RR]

Odometer Disclosure Requirements;
Tennessee.

AGENCY: National Highway Traffic
Safety Administration.

ACTION: Grant of petition for extension
of time (Tennessee).

SUMMARY: This is in response to a
petition for an extension of time filed by
the Tennessee Department of Revenue,
Motor Vehicle Division (Tennessee).
Tennessee cannot conform its title
documents to meet the requirements of
the Truth in Mileage Act and the final
rule implementing the Act by April 29,
1989, the effective date of the statutory
and regulatory requirements. Therefore,
the petition requests that NHTSA grant
Tennessee an extension of time, until
September 30, 1989, to achieve
compliance. Because Tennessee has
made an effort to meet the deadline, sets
forth reasons why it has failed to do so,
and has included a description of the
steps to be taken while the extension is
in effect, we have granted Tennessee's
petition for an extension of time.
Tennessee has until September 30, 1989
to revise its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400

Seventh Street SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION:

Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. 1t provides that, in
granting an extension, NHTSA “shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

Tennessee’s Petition

The Tennessee Department of
Revenue, Motor Vehicle Division
(Tennessee), submitted a petition for an
extension of time. In support of its
petition, Tennessee states that
Tennessee had expected to be in
compliance with the new Federal
disclosure requirements on April 29,
1989. Tennessee reviewed its current
title and, to allow more space for the
additional information required by the
Federal regulations, drafted legislation
to eliminate the State requirement that
the title be notarized. (A draft of the title
has been submitted to NHTSA.} The bil}
to eliminate the requirement that the
title be notarized was introduced but
has not yet passed the legislature.
Tennessee does not anticipate any
opposition to this bill. Therefore,
Tennessee expected to contract to
purchase new title documents that
would not contain a space for
notarization. However, the contract to
purchase forms expired. Although new
specifications have been presented for
bid, Tennessee states that its title
documents will not be available on
April 29, 1989. Finally, Tennessee has
taken an inventory of its present stock
of forms and determined that this supply
will last until September 30, 1989. For
these reasons, Tennessee requests that
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it be granted an extension of time until
that date.

NHTSA's Response to the Petition

NHTSA finds that Tennessee has
made reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

To meet the requirements of the new
Federal law and regulations, Tennessee
reviewed its State laws and redesigned
its title document. In order to include the
required odometer disclosure
information, Tennessee decided to
delete the line on the title for the
signature of the notary public. Because
this signature is required by current
Tennessee law, Tennessce has proposed
legislation to eliminate the requirement
that the title document be notarized.
Tennessee has submitted the draft title
which does not contain a line for the
notary's signature. Tennessee will be
advised by letter of the acceptability of
this document.

In light of Tennessee's past and
planned actions, and in order to allow
Tennessee to expend its current supply
of titles documents, we grant
Tennessee’s request for an extension of
time until October 1, 1991, to revise its
title documents to meet the Federal
criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).
Issued on April 26, 1989.
Kathleen DeMaeter,
Assistant Chief Counsel for General Law.

[FR Doc. 89-10358 Filed 4-29-86; 2:09 pm]
BILLING CODE 4910-59-M

49 CFR Part 580
[Docket Number 87-09; Notice 4TT]

Odometer Disclosure Requirements;
Texas

AGENCY: National Highway Traffic
Safety Administration.

ACTION: Grant of petition for extension
of time (Texas).

SUMMARY: This is in response to a
petition for an extension of time filed by
the Texas Department of Highways and
Public Transportation, Division of Motor
Vehicles (Texas). Texas cannot conform
its laws and its title documents to meet
the requirements of the Truth in Mileage
Act and the final rule implementing the
Act by April 29, 1989, the effective date
of the statutory and regulatory
requirements. Therefore, the petition
requests that NHTSA grant Texas an

extension of time, until April 29, 1990, to
achieve compliance. Because Texas has
made an effort to meet the deadline, sets
forth reasons why it has failed to do so,
and has included a description of the
steps to be taken while the extension is
in effect, we have granted the petition
for an extension of time submitted by
Texas. Texas has until April 29, 1990 to
revise its laws and its title documents to
meet the requirements of the Truth in
Mileage Act and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 {202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA “shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

Texas's Petition

The Texas Department of Highways
and Public Transportation, Division of
Motor Vehicles (Texas) submitted a
petition for an extension of time. In
support of its petition, Texas states that
it has recommended that the 71st Texas
Legislature, currently in session, adopt
amendments to the Texas statutes to
comply with the Truth in Mileage Act. In
addition, Texas explains that it has
reviewed its title document and
determined that it does not meet the
Federal regulatory requirements. To
include additional disclosure
information, Texas plans to adopt a

larger title document. A task force has
been established to design and develop
a conforming title. Texas estimates that
approximately nine months are needed
from the point of redesign to
implementation. Texas has developed a
separate odometer disclosure statement
and anticipates that it will be available
for use on April 29, 1989. In addition,
Texas states that it will notify the public
of the new disclosure requirements by
designing a combination notice and
supplemental disclosure statement form
for use upon transfer of nonconforming
titles. As soon as the form is available
from the printers, it will be mailed to
vehicle owners together with certificates
of title and registration renewal notices.
Finally, Texas states that it has a one-
year supply of title documents and
asserts that replacement with
conforming titles prior to exhausting its
current supply “will create a severe
financial burden”. For these reasons,
Texas requests that it be granted an
extension of time until March 1, 1990.

NHTSA'’s Response to the Petition

NHTSA finds that Texas had made
reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act, Texas examined its title
document and, since it does not conform
to the new Federal requirements, Texas
established a task force to design and
develop a conforming title document.
Texas has also reviewed and is working
to redesign other forms to comply with
the Federal requirements. It has revised
a separate odometer disclosure
statement and plans to notify the public
of the new requirements. In addition,
Texas has drafted and submitted
legislation to amend State law to
conform with the new Federal
disclosure requirements.

In light of Texas’ past and planned
actions, and in order to allow Texas to
expend its current supply of titles
documents, we grant Texas’ request for
an extension of time until April 29, 1990,
to revise its laws and its title documents
to meet the Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).
Issued on April 26, 1989.
Kathleen DeMeter,
Assistant Chief Counsel for General Law.
[FR Doc. 89-10359 Filed 4-26-89; 2:09 pm|
BILLING CODE 4910-59-M
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49 CFR Part 580
[Docket No. 87-09; Notice 4VV}

Odometer Disclosure Requirements;
Virginia

AGENCY: National Highway Traffic
Safety Administration.

ACTION: Grant of petition for extension
of time (Virginia).

SUMMARY: This is in response {0 a
petition for an extension of time filed by
the Virginia Department of Motor
Vehicles (Virginia). Virginia cannot
conform its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule implementing the Act
by April 29, 1989, the effective date of
the statutory and regulatory
requirements. Therefore, the petition
requests that NHTSA grant Virginia an
extension of time, until February 1990, to
achieve compliance. Because Virginia
has made an effort to meet the deadline,
sets forth reasons why it has failed to do
80, and has included a description of the
steps to be taken while the extension is
in effect, we have granted Virginia’'s
petition for an extension of time.
Virginia has until February 1, 1990 to
revise its title documents to meet the
requirements of the Truth in Mileage Act
and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION:
Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA “shall
ensure that the State is making
reasonable efforts to achieve
compliance.”

To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a

description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).
Virginia's Petition

The Virginia Department of Motor
Vehicles (Virginia) submitted a petition
for an extension of time. In support of its
petition, Virginia states that the
extension is requested to revise and
implement a fully conforming title.
Although the current title is set forth by
a secure process, Virginia states that it
has reviewed the title and the title does
not meet all the Federal disclosure
requirements. Specifically, Virginia
notes that the title lacks a space for the
printed names of the buyer and seller.
Virginia explains that it is still working
to design a title that would allow a more
effective, useful, and secure document
for the recordation and conveyance of
ownership. In addition, Virginia states
that it is working to design a secure
power of attorney form and secure
reassignment documents. Virginia states
that it plans to prepare and distribute
informational bulletins to law
enforcement agencies, lienholders and
Virginia dealers. Finally, Virginia
currently has on hand a three month
supply of titles and a contractual
obligation to take receipt of an
additional supply. For these reasons,
Virginia requests that it be granted an
extension of time until February 1990.

NHTSA'’s Response to the Petition

NHTSA finds that Virginia has made
reasonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the enactment of the Truth in
Mileage Act and the issuance of the
implementing Federal regulations,
Virginia has reviewed its title and
reassignment documents and power of
attorney forms. Virginia has submitted
sample documents and explains some of
the changes that it anticipates. The State
will be advised by letter of the
acceptability of the documents and
proposed changes. Virginia also plans to
send informational bulletins to dealers,
‘lienholders, and law enforcement to
advise them of the new titles and forms.

In light of Virginia's past and planned
actions, and in order to allow Virginia to
expend its current supply of titles
documents, we grant Virginia's request
for an extension of time until February
1, 1990, to revise its title documents to
meet the Federal criteria.

Authority: 115 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).

Issued on April 26, 1989.
Kathleen DeMeter,
Assistant Chief Counsel for General Law.
[FR Doc. §9-10360 Filed 4-26-89; 2:09 pm]
BILLING CODE 4910-59-M

49 CFR Part 580
[Docket Number 87-09; Notice 4WW]

Odometer Disclosure Requirements;
West Virginia

AGENCY: National Highway Traffic
Safety Administration.

ACTION: Grant of petition for extension
of time (West Virginia).

sUMMARY: This is in response to a
petition for an extension of time filed by
the West Virginia Division of Motor
Vehicles {West Virginia). West Virginia
cannot conform its laws and its title
documents to meet the requirements of
the Truth in Mileage Act and the final
rule implementing the Act by April 29,
1989, the effective date of the statutory
and regulatory requirements. Therefore,
the petition requests that NHTSA grant
West Virginia an extension of time, until
April 29, 1990, to achieve compliance.
Because West Virginia has made an
effort to meet the deadline, sets forth
reasons why it has failed to do so, and
has included a description of the steps
to be taken while the extension is in
effect, we have granted West Virginia's
petition for an extension of time. West
Virginia has until April 29, 1990 to revise
its laws and its title documents to meet
the requirements of the Truth in Mileage
Act and the final rule.

FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION:

Background

Section 2(c) of the Truth in Mileage
Act of 1986 authorizes the National
Highway Traffic Safety Administration
(NHTSA) to provide for an extension of
time in the event that any State requires
additional time beyond April 29, 1989, in
revising its laws to meet the
requirements of the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations set forth in
49 CFR Part 580. It provides that, in
granting an extension, NHTSA “shall
ensure that the State is making
reasonable efforts to achieve
compliance.”
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To implement the Truth in Mileage
Act and to make some needed changes
in the Federal odometer laws, the
agency published final rules which
provide that a State may file a petition
for an extension of time. The petition
should discuss the efforts the State has
taken to meet the deadline, the reasons
why it needs additional time, the length
of time desired for extension, and a
description of the steps to be taken
while the extension is in effect. 53 FR
29464 (1988).

West Virginia's Petition

The West Virginia Division of Motor
Vehicles, (West Virginia) submitted a
petition for an extension of time. In
support of its petition, West Virginia
states that a new administration has
recently taken office and that “it does
not appear that any effort was made to
meet the April 29, 1989 deadline” by the
previous administration. West Virginia
is currently reviewing its laws, its title
documents, and computer procedures.
West Virginia believes that legislative
action may be necessary to meet the
new requirements and notes that the
West Virginia Legislature will not meet
until February 1990. With regard to the
computer system, West Virginia states
that changes will need to be made to
accomodate new information and that
these changes will require training. For
these reasons, West Virginia requests
that it be granted an extension of time
until April 29, 1990.

NHTSA'’s Response to the Petition

NHTSA finds that West Virginia has
made reaonable efforts to achieve
compliance with the Motor Vehicle
Information and Cost Savings Act and
the implementing regulations.

Since the new West Virginia
administration learned about the
Federal disclosure requirements, they
immediately began to review the State
laws and regulation, title documents,
and computer system. West Virginia
recognizes that legislation may be
needed to change its rules and
regulations. However, the Legislature
will not meet until February 1990. In
addition, West Virginia anticipates that
changes to the computer system are
necessary to print the odometer reading
and a brand at the time of issuance of
the title.

In light of West Virginia’s past and
planned actions, we grant West
Virginia's request for an extension of
time until April 29, 1990, to revise its
laws and its title documents to meet the
Federal criteria.

Authority: 15 U.S.C. 1988 note; delegation
of authority at 49 CFR 1.50(f) and 501.8(e).

Issued on April 26, 1989.
Kathleen DeMaeter,
Assistant Chief Counsel for General Law.
[FR Doc. 89-10361 Filed 4-26-89; 2:09 pm]
BILLING CODE 4910-59-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1152
[Ex Parte No. 274 (Sub-No. 11B)]

Abandonment Regulations—Costing
(Revised Treatment of Return on
Investment—Equipment)

AGENCY: Interstate Commerce
Commission.

ACTION: Final rules.

SUMMARY: In early 1987, the Commission
in this proceeding amended its
regulations governing railroad
abandonments, service discontinuances,
and financial assistance offers to,
among other things, treat return on
investment in railroad equipment (ROI-
Equipment) as an economic cost rather
than an avoidable cost. On appeal, the
United States Court of Appeals for the
District of Columbia Circuit remanded
that part of this proceeding and directed
the Commission to reconsider its
decision. In response, the Commission
issued a notice of proposed rulemaking
proposing to amend its rules to place
ROI-Equipment back in the avoidable
cost category, 53 FR 47559, November
23, 1988. Comments were filed and have
been considered. The Commission now
adopts as final rules those proposed
changes. In addition, some minor errors
in the abandonment regulations are
corrected and the rules have been
modified to require that ROI-Equipment
be shown separately under both the on-
branch and off-branch cost categories.
EFFECTIVE DATE: The revised rules are
effective on May 30, 1989.

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 275-7245. (TDD
for hearing impaired: (202) 275-1721.)
SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission’s decision. To purchase
a copy of the full decision, write to, call,
or pick up in person from: Dynamic
Concepts, Inc., Room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423. Telephone: (202)
289-4357/4359. (Assistance for the
hearing impaired is available through
TDD services (202) 275-1721.)

These rule revisions will not have a
significant economic impact on a
substantial number of small entities. Nor
will this action significantly affect either

the quality of the human environment or
energy conservation.

List of Subjects in 49 CFR Part 1152

Abandonments and discontinuances,
Administrative practice and procedure,
and Railroads.

Decided: April 17, 1989.

By the Commission, Chairman Gradison,
Vice Chairman Simmons, Commissioners
Andre, Lamboley, and Phillips. Commissioner
Andre concurred in the result. Vice Chairman
Simmons dissented in part with a separate
expression. Commissioner Lamboley
dissented with a separate expression.

Noreta R. McGee,

Secretary.

For the reasons set out in the
preamble, Title 49, Chapter X, Part 1152
of the Code of Federal Regulations is
amended as follows:

PART 1152—ABANDONMENT AND
DISCONTINUANCE OF RAIL LINES
AND RAIL TRANSPORTATION UNDER
49 U.S.C. 10803

1. The authority citation for Part 1152
is revised to read as follows:

Authority: 5 U.S.C. 553, 559, and 704; 11
U.S.C. 1170; 16 U.S.C. 1247(d); and 49 U.S.C.
10321, 10362, 10505, 10903, 10904, 10905, 10906,
11161, 11182, and 111863.

Subpart C—Procedures Governing
Notice, Applications, Financlal
Assistance, and Acquisition for Public
Use

2. Section 1152.22 is amended by
revising paragraph (d)(1) to read as
follows:

§ 1152.22 Contents of application.

* * * * *

[d) LR

(1) Computation of the revenues
attributable and avoidable costs for the
line to be abandoned for the base year
(as defined by § 1152.2(c) and to the
extent such branch level data is
available), in accordance with the
methodology prescribed in §§ 1152.31
through 1152.33, as applicable, and
submitted in the form called for in
§ 1152.36, as Exhibit 1.

* * * * *

Subpart D—Standards for Determining
Costs, Revenues, and Return on Value

§ 1152.32 [Amended]

3. Paragraph (g) introductory text of
§ 1152.32 is amended by adding the
sentence “The freight car costs shall be
separated between ‘return on value-
freight cars’ and ‘freight car costs other
than return on freight cars'.” before the
sentence beginning with the phase “The
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costs assigned to a line under this
subsection * * *”,

4, Paragraph (g)(3)(ii} is added to
§ 1152.32 to read as follows:

* * * * *
x * &

3**'

(ii) Add 100 percent of the return on
investment. Return on investment shall
be determined by multiplying the
current value of each type of car,
developed in paragraph (g)(3)(i) of this
section, by 1 minus the ratio of
accumulated depreciation to the total
original cost investment. This will
determine the net current value for each
type of car. The net current value for
each type of car shall then be multiplied
by the nominal rate of return calculated
in § 1152.34(d) to obtain nominal return
on investment for each type of car. The
total retuin on investment shall then be
calculated by deducting the projected
holding guin (loss) for the forecast and/
or subsidy year from the nominal return
on investment for each type of car. The
total return on investment for each type
of car shall then be divided by total car-
days for each car-type developed in
paragraph (g){1) of this section.

* * * * *

5. Paragraph (h) is added to §1152.32

to read as follows:

* * * * *

(h} Return on investment—locomotive
{line). The return on investment shall be
calculated for each type of classification
of locomotive that is actually used to
provide service to the line segment. The
return for the locomotive(s) used shall
be calculated in accordance with the
following procedure:

(1) The current replacement cost for
each type of locomotive used to serve
the line segment shall be based on the
most recent purchase of that particular
type and size locomotive by the carrier,
indexed to the midpoint of the subsidy
year, or an amount quoted by the
manufacturer. The amount must be
substantiated. This unit cost shall be
multiplied by 1 minus the ratio of total
accumulated depreciation to original
total cost of that type of equipment
owned by applicant-carrier, as shown
by company records.

(2) The current nominal cost of capital
shall be used in the calculation of return
on investment for locomotives shall be
calculated as provided in § 1152.34(d).

(3} The return on investment for each
category or type of locomotive ghall be
the nominal return less the holding gain
{loss). The nominal return is calculated

by multiplying the replacement cost
determined in paragraph (h}{1) of this
section by the nominal rate of return
determined in paragraph (h)(2) of this
gection. The holding gain (loss) shall be
gain (loss) projected to occur during the
forecast and/or subsidy year.

{4) The return on investment for each
type of locomotive shall be assigned to
the line segment on a ratio of the
locomotive unit hours on the segment to
average locomotive unit hours per unit
for each type of locomotive in the
system. This ratio will be developed as
follows:

(i) The carrier shall keep and maintain
records of the number of hours that each
type of locomotive incurred in serving
the segment during the subsidy period.

(ii) The railroad shall develop the
system average locomotive unit hours
per unit for each of the following types
of locomotives; yard diesel; yard-other;
road diesel; and road-other.

(iii) The ratio applied to the return on
investment is calculated by dividing the
hours that each type or class of
locomotive is used to serve the segment,
as developed in paragraph (h)(4){i) of
this section, by the system average
locomotive unit hours per unit for the
applicable type developed in paragraph
(h)(4}(ii) of this section.

(5) The cost assigned to the segment
for each type of locomotive shall be
calculated by multipying the annual
return on investment developed in
paragraph (h)(3) of this section by the
ratio(s) developed in paragraph (h)(4) of
this section.

* * * L *

6. The introductory text of paragraph
(n) of § 1152.32 is amended by adding
the sentence “The off-branch costs
developed in this section shall be
separated between ‘off-branch costs
other than return on freight cars' and
‘return on value-freight cars’.” before the
sentence beginning “The development of
the off-branch costs shall be as
follows:".

7. The introductory text of § 1152.34 is
revised to read as follows:

§1152.34 Return on Investment.

Return on investment for road
property shall be computed according to
the procedures set forth in this section.

* * * * *

8. Paragraphs (a) and (b) of § 1152.34
are removed and reserved for future use.

§1152.36 [Amended]

9, The table appearing in § 1152.36 is
revised to read as:

Fore-
cast
year

oper-

ations

Base
year
oper-

ations

Projected
Sidy
year

oper-
ations

Revenues
attributable for:
1. Freight

originated
ang/or
terminated on
branch.

2. Bridge traffic

3. All other
revenue and
incomae,

4. Total
revenues
attributable
(tines 1
through 3).

Avoidable costs
for:

5. On-branch
costs (lines S5a
through 5k).
a

Mainte-
nance of
way and
structures.
b.
Mainte-
nance of
equipment.

[

Transporta-
tion.

d. General
administra-
tive.

e.
Deadhead-
ing, taxi,
and hotel.

f. Overhead
movement.

g. Freight car
costs (other
than return
on freight
cars).

h. Return on
value-
locomotives.

i. Return on
value-freight
cars.

j- Revenue
taxes.

k. Property
taxes.

6. Off-branch

costs.

a. Off-branch
costs (other
than return
on freight
cars).

b. Return on
value-freight
cars.
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Fore-
cast
year

ations

Projected
subsidy
year
oper-
ations

Base

year

oper-
ations

7. Total
avoidable
costs (line 5
plus line 6).

Subsidization costs
for:

8

Rehabilita-
tion 1.

9. Administration
costs (subsidy
year only) 2,

10. Casualty
reserve
account 2,

11. Total
subsidization
costs (lines 8
through 10).

Retum on value:

12. Valuation of
property (lines
12a through
12¢c).

a. Working
capital.

b. Income tax
conse-
quences.

¢. Net
liquidation
value,

13. Nominal rate
of return,

14. Nominal
return on
value (line 12
times line 13).

15. Holding gain
(loss).

16. Total return
on value (line
14 minus 15).

17. Avoidable
loss from
operations
(line 4 minus
line 7).

18. Estimated
forecast year
loss from
operations
(line 4 minus
lires 7 and
16).

19. Estimated
subsidy (line 4
minus lines 7,
11 and 16).

XXXX

1 This projection shall be computed in accordance
with § 1152.32(m).
11’5(2')'27\; in applications pursuant to §§ 1152.22 and

§ 1152.37 [Amended]

10. The table in § 1152.37 is amended
by substituting “income tax
consequences” in place of “income tax
benefits” on line 12b.

[FR Doc. 89-10478 Filed 4-28-89; 8:45am])
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216
[Docket No. 60224-9045]

Taking and importing of Marine
Mammals Incidental to Commercial
Fishing Operations

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.
ACTION: Interim rule; extension of
comment period.

SUMMARY: The National Marine
Fisheries Service (NOAA Fisheries)
extends the period for public comments
on the interim rule governing
importation of yellowfin tuna and tuna
products taken in association with
marine mammals. The comment period
was scheduled to end on May 8, 1989,
and is extended for a period of thirty
days by this notice to June 7, 1989. This
extension ig intended to provide more
time for affected foreign governments
and foreign-based businesses to
comment formally on the requirements
of the interim rule.

DATE: Comments on the interim rule
must be postmarked on or before June 7,
1989.

ADDRESS: Comments may be mailed to
E.C. Fullerton, Director, Southwest
Region NOAA Fisheries, 300 South Ferry
Street, Room 2005, Terminal Island,
California 90731.

FOR FURTHER INFORMATION CONTACT:
E.C. Fullerton, Director, NMFS,
Telephone: (213) 514-6196.
SUPPLEMENTARY INFORMATION: NOAA
Fisheries published an interim rule on
March 7, 1989 (54 FR 9438) setting forth
requirements for nations offering
yellowfin tuna and tuna products for
importation into the United States. This
rule responded to portions of the Marine
Mammal Protection Act Amendments of
1988 (Pub. L. 100-711). The amended Act
and the interim rule place requirements
not only on the nations that harvest
yellowfin tuna with purse seine vessels
in the eastern tropical Pacific Ocean but
also on nations that buy tuna from those
harvesting nations and export tuna into
the United States. These intermediary
nations are expected to require more
time to assess the impact of the new
import requirements and to prepare their
comments on the interim rule.

The interim rule continues in effect
during the extended comment period
and until superceded.

Classification: The classification
statements made in the interim rule (54

FR 9438, March 7, 1989) apply also to
this notice.

List of Subjects in 50 CFR Part 216

Administrative practice and
procedure, Imports, Marine Mammals,
Penalties, Reporting and recordkeeping
requirements, Transportation.

Date: April 25, 1989.

James W. Brennan,

Assistant Administrator for Fisherles,
National Marine Fisheries Service.

[FR Doc. 89-10278 Filed 4-28-89; 8:45 am)
BILLING CODE 3510-22-M

50 CFR Parts 611, 672, and 675
[Docket No. 80872-9052)

Foreign Fishing; Groundfish of the Guif
of Alaska; Groundfish of the Bering
Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

SUMMARY: NOAA issues a final rule to
implement Amendment 17 to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (Gulf FMP) and
Amendment 12 to the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (Bering FMP). Both
amendments, as approved by the
Secretary of Commerce (Secretary): (1)
Require U.S. vessels that receive
groundfish harvested from the U.S.
exclusive economic zone (EEZ) adjacent
to Alaska to report such receipts and
transfers weekly (Gulf and Bering
FMPs); {2) establish prohibited species
catch (PSC) limits for groundfish
species, applicable to U.S. fishing
vessels delivering their catch to foreign
processing vessels (JVP), and to foreign
directed fishing (Bering FMP}; (3)
establish rock sole as a target species
separate from the “other flatfish"
category (Bering FMP); and (4) remove
the requirement to complete a resource
assessment document annually by July 1
(Bering FMP). All but the last of these
changes require regulatory
implementation. These regulations are
necessary for the conservation and
management of the groundfish resources
in the EEZ off Alaska and for the orderly
conduct of the groundfish fisheries.

EFFECTIVE DATE: May 26, 1989.

ADDRESSES: Individual copies of the
amendments, the environmental
assessment, regulatory impact review,
and final regulatory flexibility analysis
(EA/RIR/FRFA)} may be obtained from
the North Pacific Fishery Management
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Council, P.O. Box 103136, Anchorage,
AK 99510, (telephone 907-271-2809).

FOR FURTHER INFORMATION CONTACT:
Jay J.C. Ginter (Fishery Management
Biologist, NMFS), 907-586-7229.
SUPPLEMENTARY INFORMATION: Domestic
and foreign groundfish fisheries in the
EEZ off Alaska are managed in
accordance with the Gulf and Bering
FMPs. The FMPs were developed by the
North Pacific Fishery Management
Council (Council} under authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act). The
Gulf FMP is implemented by regulations
appearing at 50 CFR 611.82 and Part 872
and the Bering FMP by regulations
appearing at 50 CFR 611.93 and Part 675.

The Council approved Amendments
17 and 12 to the Gulf and Bering FMPs
respectively for submission to the
Secretary of Commerce at the June 21-
21, 1988 meeting of the Council. The
Secretary received Amendments 17 and
12 on August 7, 1988, and immediately
began a review of them to determine
their consistency with the Magnuson
Act and other applicable law. The
Director, Alaska Region, NMFS
(Regional Director), determined that
both amendments were consistent with
the Magnuson Act and other applicable
law and approved Amendments 17 and
12 on November 10, 1988, under his
delegated authority to approve fishery
management plans and plan
amendments submitted by the Council.

A notice of availability of
Amendments 17 and 12 was published
in the Federal Register on August 11,
1988 (53 FR 30322) and proposed
implementing regulations were
published on September 6, 1988 at 53 FR
34322 (correction at 53 FR 36698;
September 21, 1988). Both notices invited
public review and comment on the
amendment and proposed rule through
October 21, 1988. Three letters of public
comment were received and considered
in developing this final rule. A summary
of, and response to, all comments
received is given below.

Description

A description of, and reasons for,
each part of Amendments 17 and 12 are
given in the preamble of the proposed
rule. A summary follows of what is
accomplished by this rule which
implements Amendments 17 and 12.

1. Revised Federal Reporting
Requirements (Pertaining to the Gulf
and Bering FMPs)

The purpose of Amendment 17 to the
Gulf FMP and this part of Amendment
12 to the Bering FMP is to assure that
records of groundfish catches from the

Gulf of Alaska and the Bering Sea and
Aleutian Islands Management Area
(BSAI area) are received at frequent
enough intervals to provide fishery
managers with accurate information on
harvest rates. A delay of harvest data
could result in exceeding catch limits or
delay in reapportionment of groundfish
that are surplus to the needs of domestic
processors,

In 1988, a problem of delayed harvest
data emerged within the domestic
annual processing {DAP) sector of the
groundfish industry. This sector includes
domestic fishing vessels that process
their catch on board or deliver it to
domestic processors. At that time, the
only source of DAP catch data was fish
ticket reports required of fishermen
within one week of sale or delivery of
their catch to shore. However, DAP
vessels such as catcher/processor and
mothership/processor vessels normally
stay at sea for lengthy periods of time.
Because they did not report their
catches until fish ticket submission was
required, the flow of harvest data was
delayed significantly.

This problem was partly resclved in
1987 when the weekly catch/receipt
report requirement (§§ 672.5(a)(3) and
675.5(a)(3)) was imposed on catcher/
processor and mothership/processor
vessels operating in the EEZ (52 FR 8592,
March 19, 1987). The part that remained
unresolved pertained to vessels that
were not operating in the EEZ. For
example, a U.S. processing vessel
operating only in waters of the State of
Alaska bat receiving groundfish caught
in the EEZ would not be required to
submit weekly catch/receipt reports.
The reason for this is that the weekly
reporting requirement was imposed only
on vessels to which a Federal fishing
permit had been issued. Vessels
operating outside of the EEZ off Alaska
were not required to have a Federal
permit,

A management measure proposed in
Amendments 17 and 12 would have
closed this unintended reporting
loophole by revising §§ 672.4{a) and
675.4({a) to extend the permit
requirement to vessels receiving fish
that were caught or harvested in the
EEZ off Alaska. Subsequent to
publication of the proposed rule,
however, NOAA reviewed the
requirement in light of the permit
provision of the Magnuson Act (section
303(b)(1)), which applies only to fishing
vessels fishing in the EEZ,

NOAA found no need to disapprove
the proposed management measure,
however. The need to gather groundfish
harvesting and processing data
necessary for effective conservation and
management of EEZ fishery resources

was apparent. The final rule differs from
the proposed rule by extending existing
reporting requirements rather than
permit requirements. Under this
extension, mothership/processors that
operate outside of the EEZ and process
groundfish harvested from the EEZ are
required to comply with existing
catcher/processor-mothership/
processor reporting requirements under
§ 8§ 672.5(a)(3) and 675.5(a)(3).

To effect this change from the
proposed rule, some language in the
(a)(3) paragraphs of §§ 672.5 and 675.5
has been changed. For example, the
word “area” in these paragraphs is
clarified as “statistical area” and this
term is defined in §§ 672.2 and 675.2,
respectively. Other minor changes
improve clarity and specificity of the
required information. No new
information is required that
substantially changes the reporting
burden previously estimated in the
proposed rule. The principal and
intended effect of requiring weekly
receipt and product transfer reports
from motherships processing groundfish
caught in the EEZ remains unchanged
from the proposed rule.

Specific Changes From the Propased
Rule in the Final Rule

The changes to §§ 672.4 and 675.4 in
the proposed rule are deleted from the
final rule since the domestic permit
provision of the Magnuson Act (section
303(b}(1)} only applies to vessels fishing
in the EEZ.

Under §§ 672.5 and 875.5, paragraphs
{8)(3) and (a){3)(i) have been revised to
delete reference to permits and to
include all processor vessels receiving
fish caught in the EEZ. Also, under
§§ 672.5 and 675.5, paragraphs (a)(3) (ii)
and (iii) are removed to eliminate
redundancy with (a){3)(i); and
paragraphs (a)(3)(iv) and (a)(3)(v} are
redesignated as (a}(3) (ii) and (iii),
respectively.

Under §§ 672.5 and 675.5, new
paragraph (a)(3)(ii) has been changed as
follows: paragraph (a)(3)(ii)(A) is new
regulatory text which lists information
currently required in the catch/receipt
and product transfer report; new
paragraph (a)(3)(ii)(B) is old paragraph
(a)(3)(iv)(A), new paragraph (a)(3)(ii)(C)
is old paragraph (a)(3)(iv)(B), new
paragraph (a){3)(ii)(D) is old paragraph
(a)(3)(iv)(C); new paragraph (a)(3)(ii)(E)
is further clarification of content in
(a)(3)(ii); new paragraph (a)(3)(ii)(F) is
old paragraph (a)(3)(iv)(D); new
paragraph (a}(3)(ii){G) is old paragraph
(a)(3)(iv)(E); new paragraph (a)(3)(ii)(H)
is old paragraph (a)(3)(iv)(F) with the
word “statistical” added before the
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word “area”; new paragraph (a)(3)(ii)(1)
is old paragraph (a){3)(iv)(G); and new
paragraph (a}(3)(ii)(]) is old paragraph
(a)(3)(iv](H}).

2. PSC Limits for Groundfish Species
Applicable to JVP and Foreign Fisheries
(Pertaining to the Bering FMP)

This part of Amendment 12 to the
Bering FMP establishes a procedure
similar to that in the Gulf FMP whereby
the Secretary, in consultation with the
Council, can annually specify PSC limits
for groundfish species that are fully
apportioned to domestic fisheries. Such
PSC limits will apply to JVP and foreign
fisheries. The purpose of this
management measure is to resolve two
problems.

The first problem concerns the
biological conservation of the BSAI
groundfish resource. The harvest limit,
or total allowable catch (TAC) for each
species, is the primary control
preventing excessive fishing mortality
and ultimately overfishing. When the
Regional Director determines that the
amount of TAC of any target species or
of the “other species™ category
remaining during the fishing year is
necessary for bycatch in either
groundfish fishery, § 675.20(a)(7)
requires the Secretary to prohibit further
directed fishing for that species.
However, when the catch of a species
reaches its TAC, any further bycatches
of it may not be retained and must be
treated in the same manner as a
prohibited species. Although the
resulting discard of further bycatches of
this species contributes to its total
fishing mortality, the amount of
additional fishing mortality from this
source is not counted against or
controlled by any quota or limit, and
furiher catches are restrained only when
fishing mortality will result in
overfishing.

In earlier years, fishing mortality
resulting from bycatch discard was an
insignificant part of the total fishing
mortality for any groundfish species.
This would remain true if directed
fishing for, and retainable bycatches of,
most groundfish species continued for
all or most of the fishing year. The
character of Bering Sea groundfish
fisheries is rapidly changing, however,
with persistent increase in domestic
fishing effort. This increasing fishing
effort is translating into shorter periods
of allowable directed fishing for key
high-valued species. Decreased time for
directed fishing on a species means
increased time during which it will be
caught as a bycatch before and after its
TAC is reached. The resulting increase
in bycatch discard is becoming a
significant portion of the tntal fishing

mortality for many groundfish species. If
it remains unlimited, the bycatch
discard rate could lead to excessive
fishing mortality and increase the risk of
overfishing.

The second problem concerns
management of allocations among
domestic and foreign fisheries.
Currently, any allocation of groundfish
to foreign directed fishing must also
include an allocation of species that are
taken as bycatch. Current regulations do
not allow a foreign fishery to retain or
discard bycatches of groundfish without
accounting for such catches against an
allocation for each species caught. The
TACs of most bycatch species, however,
can be fully harvested by domestic
{DAP and JVP) fisheries, leaving no
opportunity for allocation of these
species to foreign fisheries which, under
the Magnuson Act, may be allocated
only amounts of the TAC that is surplus
to domestic fishery needs. Therefore, if a
directed foreign fishery could not aveid
incidental harvest of one or more
groundfish species which were expected
to be fully harvested by domestic
fisheries, then these species could not.
under the current regulations, be
allocated to the foreign fishery in any
way; consequently, the foreign fishery
would be foreclosed from pursuing its
directed fishing allocation. In approving
and implementing this part of
Amendment 12, the Secretary concurs
with the Council’s recommended policy
that a foreign nation should not

- necessarily forego a specified allocation

of a target species due to the lack of an
allocation of bycatch species.

A similar problem exists with respect
to specification of groundfish for JVP.
The processor preference amendments
to the Magnuson Act provide for DAP
priority access to allowable harvests of
groundfish. This has been interpreted to
mean that the specified DAP for any
species is not a limit on DAP harvests if
there is an unharvested amount of that
species specified for JVP. The practical
effect of this is similar to the foreign
fishing problem in tha? specified
amounts of a species necessary for [VP
bycatches may be taken instead by DAP
fisheries. Unlike the foreign fisheries,
however, this event does not cause the
elimimation of JVP directed fishing, but it
does require the discard of the JVP
bycatch species for which the specified
JVP apportionment has been, or will be,
fully harvested by DAP fishermen.

This rule resolves these two
conservation and management problems
by (1) providing for a specific PSC limit
on non-retainable catches in the same

. way that the TAC for a species limits

retainable catches, and (2] providing

foreign and JVP fisheries with
groundfish PSC limits that are outside of
the TAC and optimum yield (OY)
thereby providing assurance that a
specified PSC limit will be available for
non-retainable bycatch purposes only,
regardless of DAP priority to allacations
of retainable groundfish. Groundfish
catches by foreign and JVP fisheries will
be counted against their respective PSC
limits only after their retainable catch
limits, if any, have been taken. All
foreign or JVP fishing likely ta take
significant amounts of a prohibited
groundfish species would cease when
that species' PSC limit is reached, unless
the limit is increased by the Secretary
under inseason adjustment authority.

3. Rock Sole as a Distinct Target
Species (Pertaining ta the Bering FMP).

Under this management measure, the
list of species in Table 1 of 50 CFR Part
675 would be expanded to include rock
sole as a distinct target species. This
species currently is part of the “other
flatfish” category which includes eight
other species. Grouping these species
into one target species category was
done originally because there was little
commercial interest in any one species
of this group and their distribution was
highly intermixed. Species of the “other
flatfish” category most commonly are
taken as bycatch in directed fisheries for
yellowfin sole. In recent years, however,
a market for roe-bearing rock sole has
developed in Japan. Accordingly,
fishermen have developed an ability to
target on this species.

The intent of this action is to
accommodate the new commercial
interest and targeting ability by
providing for separate accounting of
catch and stock abundance information.
The regulatory effect of this action for
fishermen would be an additional
species for which catch reports would
be required, and for the Council, an
additional species for which TAC, DAP,
JVP, TALFF, and PSC limits would be
annually specified. The additional
reporting requirement for fishermen is
expected to be a negligible additional
burden since it involves writing one
additional number on weekly reporting
and fish ticket forms and because catch
amounts of individual species probably
are recorded anyway for business
purposes.

Comments Received

Three letters of comment on the
proposed rule were received prior to the
end of the comment period on October
21, 1988. The three commenters had
similar comments, all of which related to
the proposed groundfish PSC limits.
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These comments are.summarized and
responded to below,

Comment 1: The term “minimum” in
the proposed language regarding the
preseason establishment of PSC limits
and the inseason adjustment of PSC
limits is unclear. It should be modified
by criteria such as those in regulations
implementing the Gulf FMP at
§5 672.20(b)(2) (i) and (ii).

Response: Incidental catches
{bycatches) of species in the BSAI
groundfish fisheries, regardless of
whether they are prohibited, are highly
variable. The bycatch of any particular
species over time can be described in
terms of a range of bycatch rates.
Various factors such as the time of year,
depth of fishing, area of fishing, and gear
selectivity, will affect the actual rate of
bycatch of a species that will occur.
Although NOAA recognizes the highly
variable nature of bycatches, it is
incumbent on fishermen to maintain
their bycatches of prohibited species as
low as possible. The term “minimum
"amount necessary,” in this case, means
just this: The least amount absolutely
necessary for prosecuting an allowable
target fishery.

The determination of this minimum
will be a matter of judgment on the part
of the Council and the Regional Director
guided by the Magnuson Act principle of
being based on the best available
scientific information and the socio-
economic objectives of the Bering FMP.
NOAA notes that it is a priority
objective of the Bering FMP to
“minimize the impact of groundfish
fisheries on prohibited species” (Section
14.1) and that this objective takes
precedence over the objective to
“provide for the opportunity and orderly
development of domestic groundfish
fisheries." Therefore, the “minimum"
language in the proposed rule is
consistent with the Magnuson Act and
the Bering FMP without further
specification of qualifying criteria.

Comment 2: The proposed rule sets up
an annual confrontation within the
Council in the setting of PSC limits. It is
likely that politics will influence this
process and PSC limits probably will not
be based solely on the best scientific
information.

Response: 1t is a purpose of the
Magnuson Act to allow all interested
persons to participate in the decision-
making process of fishery management
through the regional fishery
management councils. The Secretary
will assure that the PSC limits are
consistent with the Magnuson Act, the
Bering FMP, and other applicable law.
The Secretary is not obligated to accept
the Council's recommended PSC limits if
they are otherwise.

Comment 3: The proposed rule is not
supported by an economic analysis of
losses and gains,

Response: A combined environmental
assessment/regulatory impact review/
initial regulatory flexibility analysis
(EA/RIR/IRFA) of the management
measures proposed by Amendments 12
and 17 was prepared by the Council and
submitted to the Secretary for review
and approval. As earlier explained in
§ 3.4 of this document, it is impossible to
precisely predict the behavior of the
groundfish fisheries in the BSAI area
with respect to bycatches due to the
highly variable nature of bycatches and
economic factors affecting the incentive
to fish for certain species at different
times and places. Therefore, the Council
performed a qualitative analysis that
outlined the basic types of costs and
benefits that could be expected from the
proposed rule. NOAA finds that this
analysis satisfies the economic
analytical requirements of Executive
Order 12291 and the Regulatory
Flexibility Act.

Comment 4: The preseason setting of
PSC limits is discretionary. What
criteria will the Secretary use to
determine if a PSC limit should be
established, and will they be fair to all
users of the resource?

Response: Preseason specification of
PSC limits will be governed by the
relative amounts of groundfish
apportioned to JVP fisheries in the
proposed and final initial specifications
notice required under § 675.20(a}(6),
which provides for public cornment. To
the extent that the implementation of
PSC limits has allocative effects, the
Secretary is guided by national standard
four of the Magnuson Act, which
requires such allocation of fishing
privileges to be fair and equitable, and
reasonably calculated to promote
conservation.

Comment 5: The Secretary should
have to demonstrate why a PSC limit
should be established. There must be a
demonstrated risk of overfishing before
setting a PSC limit for a species of
groundfish; most BSAI groundfish
species have acceptable biological
catches (ABCs) in excess of their TACs.

Response: NOAA agrees that limiting
the risk of overfishing is a principal
reason for establishing a PSC limit. The
ABC of a species is a useful guideline
for determining the risk of overfishing,
although exceeding the ABC of any
species may not result in overfishing. In
making its PSC recommendations to the
Secretary, NOAA expects the Council to
congider the margin between a species’
ABC and TAC relative to the likely JVP
and foreign bycatch of that species.

Comment 68: The proposed rule
suggests that all JVP fishing stops if any
PSC limit is reached. The target fisheries
affected by this rule should be defined
as narrowly as possible. Also, it is
imperative that any inseason
adjustments of PSC limits be done
promptly.

Response: NOAA agrees that only
those JVP or foreign fisheries that are
likely to catch significant amounts of a
species for which a PSC limit has been
reached should be prohibited. Defining
what is meant by “fishery” or
“significant” will be possible only in the
context of the circumstances and
conditions prevailing at the time a
fishery closure is contemplated. An
amount of bycatch mortality may be
significant to one species but not
another. Fishing conditions, season, and
location may be some important factors
in determining whether bycatches of a
species above its PSC limit are likely to
be significant. Likewise, a fishery may
be defined in terms of its target species, -
fishing gear used, location, depth or
season of fishing. Generally, it is the
intent of NOAA to exercise its authority
to prohibit fishing due to attainment of
PSC limits to minimize any negative
effects on commercial fisheries
consistent with the purpose of this rule.

Comment 7: It may be necessary to
create PSC limits for a species by
decreasing its TAC so that its TAC plus
its PSC does not exceed its ABC. This
can have the same practical effect as
stopping a fishery short of harvesting its
target species quota, or premature
closure. This results in potential revenue
loss to the fishery and a failure to
achieve OY as required by the
Magnuson Act. This could occur even
when overfishing is not an issue if PSC
limits become too dogmatically
enforced. The extent and timeliness of
the use of discretionary authority are
key to meeting the twin goals of not
exceeding a PSC limit while still
achieving OY.

Response: The prevention of
overfishing is a fundamental tenet of the
Magnuson Act. The achievement of the
OY or TAC, in the case of the Bering
FMP, of a species depends on the
condition that it, or any other species.
will not become overfished. A principal
purpose of the proposed rule is to
prevent overfishing of a species of
groundfish resulting from its bycatch in
a fishery for a different species. The rule
to establish PSC limits for groundfish
provides the Secretary an appropriate
balance between exercising discretion
based on the best available information
at the time and mandating the closure of
fisheries due to attainment of a PSC
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limit and to prevent overfishing. The
Secretary exercises discretionary
judgment first in the establishment of
PSC limits, again in the potential
adjustment of them due to
reapportionments of target species, and
finaily, when a PSC limits is reached, in
deciding whether and which [VP or
foreign fishing is likely to catch
significant amounts of the species for
which the PSC limit is attained. In
addition, the Secretary has existing
inseason authority to adjnst a PSC limit
that is found to be incorrectly specified
based on the best available scientific
information relating to the biological
stock status of the species in question.
Balancing this discretionary authority
are certain procedural requirements to
assure that decisions are well founded
on factual information, that the interests
of all resource users are considered, and
that overfishing will not cccur.

Classification

The Regional Director has determined
that Bering FMP Amendment 12 and
Gulf FMP Amendment 17 are necessary
for the conservation and management of
the BSAI area and Gulf of Alaska
groundfish fisheries, respectively, and
that these amendments are consistent
with the Magnuson Act and other
applicable law.

The Council prepared an
environmenta! assessment (EA) for
these amendments. The Assistant
Administrator for Fisheries concluded
that there will be no significant impact
on the environment as a result of this
rule. A copy of the EA may be obtained
from the Council at the address above.

The Under Secretary for Oceans and
Atmosphere, NOAA (Under Secretary)
determined that this rule is not a “major
rule” requiring a regulatory impact
analysis under Executive Order 12291.
This determination is based on the EA/
RIR/FRFA prepared by the Council. A
copy of the EA/RIR/FRFA may be
obtained from the Council at the
address above.

The EA/RIR/FRFA prepared by the
Council describes the effects this rule
will have on small entities. The analysis
contained in this final document is
largely the same as that continued in the
(initial) EA/RIR/IRFA which was
summarized for each of the management
measures in the proposed rule. The
Under Secretary concludes that this rule
will have significant effecis on small
entities. These eifects have been
discussed in the EA/RIR/FRFA, @ copy
of which may be obtain:d from the
Courcil at the address above.

This rule contains coliection of
information requiremen's subject to the
Paperwork Reduction Aul. The

collection of information requirements
have been given approval by the Office
of Management and Bndget (OMB)
under OMB Control Number 0648-0213.
The regulatory changes of
Amendments 12 and 17 to the Bering Sea
and Gulf FMPs, respectively, clarify the
intent of the existing collection of
information requirements by requiring
reports from catcher/processor and
mothership/processor vessels if they use
groundfish caught within the EEZ
adjacent to Alaska, regardless of

whether the vessels are inside or outside -

of the EEZ when receiving the fish. The
original regulations required reperts
only from vessels with Federa} permits,
overlooking the potential for greundfish
being taken to vessels outside the EEZ
which are not required to obtain such
permits.

Since the original request for OMB
approval included these additional
vessels in its burden estimates, and
neither the justification for obtaining
information on groundfish from the EEZ
or the contents of the reports have
changed (except for minor
clarifications), the amendments do not
contain substantive or material
modifications to the collections of
information approved by OMB.

Public reporting burden for these
collections of information is estimated
to average 23 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the -
d4ta needed, and completing and
reviewing the collection of information.
Send comments regarding this burden

. estimate or any other aspect of these

collections, including suggestions for
reducing this burden, to Steven
Pennayer, Alaska Regional Director,
National Marine Fisheries Service, P.O.
Box 1668, Juneau, Alaska 99802; end to
the Office of Management and Budget,
Paperwork Reduction Project (0648~
0213), Washington, DC 20503.

The Council determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management program of Alaska.
This determination was submitted for
review by the responsible State agencies
under section 307 of the Coastal Znne
Management Act. The State agencies
failed to comment within the statutory
time period.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a feder:lism
assegsment under Executive Ordes
12612.

List of Subjects
50 CFR Part 611

Fisheries, Foreign fishing.
50 CFR Parts 672 and 675

Fisheries, Reporting and
recordkeeping requirements.
Dated: April 21, 1989,
James E. Douglas, Jr.,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR Parts 611, 672, and 675
are amended as follows:

FART 611—[AMENDED]

1. The authority citation far Part 611
continues to read as follows:
Authority: 16 U.S.C. 1801 et seq., 18 U.S.C.

971 et seq., 22 U.S.C. 1972 et seq., and 18
U.5.C. 1361 et seq.

2. Section 611.99 is amended by
amending Table 1 in paragraph (b}(1}{ii)
to add “rock sole” in the column headed
“Target species.”

3. Section 611.93 is amended by
revising paragraph (b)(3)(ii}(A), and
adding a new paragraph (b}{3)(ii){D] to
read as follows: »

§611.93 Bering Sea and Aleutian islands

groundfish fishery.
(b) * ¥
(3} * * N

(ii] * W
(A) Attainment of total allowable

-catch (TAC). When the Regional

Director determines that the TAC for
any target species ar the “other species”
category is or will be achieved prior to
December 31 of any year, the retention
of that species or species group is
prohibited and its must be treated in the
same manner as a prohibited species
described in §§ 611.2 and 611.11 of this
part. The Secretary may allow continued
fishing for groundfish, other than the
species or species group for which the
TAC is or will be achieved, if the
amount of such species caught doea not
exceed the prohibited species catch
(PSC) limit determined by the Regional
Director as the minimum amount
necessary to allow harvesting of the
remaining TALFF of target species and
that would not significantly risk
overfishing the species or species group
for which the TAC is or will be
achieved.

(D) Prohibited species catch (PSC)
limits. When the annual specification of
the initial TALFF as required under 50
CFR 675.20{a)(6) is zero for any {arget
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species or the “other species” category,
the retention of that species or species
group is prohibited and its must be
treated in the same manner as a
prohibited species described in §§ 611.2
and 611.11 of this part. The Secretary
may allow fishing for groundfish other
than the species or species group for
which the TALFF is zero, providing that
the incidental catch of zero-TALFF
species does not exceed the PSC limit
prescribed for such species in the
annual specification. Prescribed PSC
limits for groundfish will be determined
by the Regional Director, in consultation
with the North Pacific Fishery
Management Council, as minimum
amounts necessary to allow harvesting
of the TALFF of target species and that
would not significantly risk overfishing
of the species or species group for which
the TALFF is zero. The Secretary may
adjust prescribed PSC limits within a
fishing year if such limits become too
low due to reapportionment of
groundfish to TALFF, unanticipated
harvest rates, or specifications based on
erroneous information, providing that
such adjustment will not significantly
risk overfishing of the species or species
group for which the TALFF is zero.

* * * *

PART 672—[AMENDED]

4. The authority citation for 50 CFR
Part 672 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

5. In § 672.1, paragraph (a) is revised
to read as follows:

§672.1 Purpose and scope.

(a) Regulations in this part implement
the Fishery Management Plan for
Groundfish of the Gulf of Alaska.

6. In § 872.2, a new definition is added
in alphabetical order as follows:

§672.2 Definitions.

* * * * *

Statistical area means any one of the
six statistical areas of the EEZ in the
Gulf of Alaska defined as follows:

(1) Statistical Area 61—east of 170°0°
‘W. longitude and west of 159°00' W.
longitude;

{2) Statistical Area 62—east of 159°00°
W. longitude and west of 154°00° W.
longitude; .

(3) Statistical Area 83—east of 154°00'
W. longitude and west of 147°00° W.
longitude;

(4) Statistical Area 64—east of 147°00
W. longitude and west of 140°00° W.
longitude;

(5) Statistical Area 65-—east of 137°00°
W. longitude and north of 54°30' N.
latitude; ' ' '

(6) Statistical Area 68—east of 140°00’
W. longitude and west of 137°00° W.
longitude.

7. Section 672.5(a)(3), introductory text
and § 672.5(a)(3)(i) are revised,
paragraphs (a)(3) (ii) and (iii) are
removed, and paragraphs (a)(3) (iv) and
(v) are redesignated as {a)(3) (ii) and
(iii), respectively, and redesignated
paragraph (a)(3)(ii) is revised to read as
follows:

§672.5 Reporting requirements.
a * & *

(3) Catcher/processor and
mothership/processor vessels. The
operator of any vessel of the United
States who catches groundfish in, or
receives groundfish caught in, the EEZ
adjacent to Alaska, and who conducts
processing of such groundfish on board
that vessel, must, in addition to the
requirements of paragraphs (a)(1) and
(a)(2) of this section, meet the following
requirements:

(i) Before starting and upon stopping
fishing for or receiving groundfish from
any statistical area, the operator of that
vessel must notify the Regional Director,
through such means as the Regional
Director will prescribe, of the vessel's
name, permit number (if applicable),
radio call sign, date and hour in
Greenwich Mean Time (GMT) of when
fishing for or receiving groundfish will
begin or cease, and the latitude and
longitude of such activity.

(ii) Catch/receipt and product transfer
report. After notification of starting
fishing by a vessel under paragraph
(a}(3)(i) of this section, and continuing
until that vessel's entire catch or cargo
of fish has been offloaded, the operator
of that vessel must submit a weekly
catch/receipt and product transfer
report, including reports of zero tons
caught or received, for each weekly
period, Sunday through Saturday, g.m.t.,
or for each portion of such period. The
catch/receipt and product transfer
report must be received by the Regional
Director within one week of the end of
the reporting period through such means
as the Regional Director will prescribe.
This report must contain the following
information: '

(A) Submitter's name, telephone
number, and facsimile or telex number;

(B) Name and radio call sign of vessel;

{C) Federal permit number, if
applicable;

{D) Month and number of days fished
or during which fish were received;

(E) The ending date (Saturday) of the
reporting period;

(F) The estimated round weight of all
fish caught or received by that vessel
during the reporting period by species or

species group, rounded to the nearest
one-tenth of a metric ton (0.1 mt),
whether retained, discarded, or off-
loaded;

(G) The number of cartons of fish
product, and the estimated unit net
weight, in kilograms or pounds, of the
cartons of processed fish by species or
species group produced by that vessel
during the reporting period;

{H) The statistical area in which each
species or species group was caught;

(I) If any species or species group
were caught in more than one statistical
area during a reporting period, the
estimated round weight of each, to the
nearest 0.1 mt by statistical area; and

(J) The product weight, rounded to the
nearest 0.1 mt and the number of cartons
transferred or off-loaded by product
type and by species or species group.

* * * * *

PART 675—[AMENDED]

8. In § 675.1, paragraph (a) is revised
to read as follows:

§675.1 Purpose and scope.

(a) Regulations in this part implement
the Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area.

* * * * *

9. In § 675.2, a new definition is added
in alphabetical order as follows:

§675.2 Definitions.

* * * * w

Statistical area means any one of the
nine statistical areas of the Bering Sea
and Aleutian Islands Management Area
defined as follows (Figure 2):

(a) Statistical Area 511—south of
58°00' N. latitude and east of 165°00° W.
longitude;

(b) Statistical Area 512—that part of
Statistical Area 511 that is south of
58°00’ N. latitude, east of 162°00' W.
longitude and west of 160°00° W.
longitude;

(c) Statistical Area 513—south of
58°00° N. latitude, west of 165°00° W.
longitude, east of 170°00' W. longitude,
and north of straight lines connecting
the following coordinates in the order
listed: 55°46’ N. 170°00’ W., 54°30' N.
167°00' W., 54°30' N. 165°00°' W.;

(d) Statistical Area 514—north of
58°00" N. latitude and east of 170°00°' W.
longitude;

(e) Statistical Area 515—south of
straight lines connecting the following
coordinates in the order listed: 55°46’ N.
170°00' W.,, 54°30’ N. 167°00' W., 54°30’ N.
165°00' W. and east of 170°00° W.
longitude:
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(f) Statistical Area 521—that part of
Statistical Area 522 bounded by straight
lines connecting the following
coordinates in the order listed: 55°46’ N.
170°00°' W., 59°25' N. 179°20' W, 60°00’ N.
179°20' W., 60°00° N. 171°00° W., 58°00’ N.
171°00' W., 58°00' N. 170°00' W., and
55°46' N. 170°00' W.

(g) Statistical Area 522—north of
55°00" N. latitude, west of 170°00' W.
longitude, and east of 180°00' longitude;

(h) Statistical Area 530—north of
55°00’ N. latitude, and west of 180°00’
longitude;

(i) Statistical Area 540—south of
55°00" N. latitude, and west of 170°00° W.
longitude.

10. In § 675.5, the introductory text of
paragraph (a)(3) and paragraph (a)(3)(i)
are revised paragraphs (a)(3)(ii) and (iii)
are removed and paragraphs (a}(3)(iv)
and (v) are redesignated as (a)(3)(ii) and
(iii), respectively, and redesignated
paragraph (a)(3)(ii} is revised to read as
follows:

§675.5 Reporting requrements.

(a) * * &

(3) Catcher/processor and
mothership/processor vessels. The
operator of any vessel of the United
States who catches groundfish in, or
receives groundfish caught in, the EEZ
adjacent to Alaska, and who conducts
processing of such groundfish on board
that vessel, must, in addition to the
requirements of paragraphs {(a)(1) and
(a)(2) of this section, meet the following
requirements:

(i) Before starting and upon stopping
fishing for or receiving groundfish from
any statistical area, the operator of that
vessel must notify the Regional Director,
through such means as the Regional
Director will prescribe, of the vessel's
name, permit number (if applicable),
radio call sign, date and hour in
Greenwich Mean Time (GMT) of when
fishing for or receiving groundfish will
begin or cease, and the latitude and
longitude of such activity. .

(ii) Catch/receipt and product transfer
report. After notification of starting
fishing by a vessel under paragraph
(a)(3)(i) of this section, and continuing
until that vessel's entire catch or cargo
of fish has been offloaded, the operator
of that vessel must submit a weekly
catch/receipt and product transfer
report, including reports of zero tons
caught or received, for each weekly
period, Sunday through Saturday, GMT,
or for each portion of such period. The
catch/receipt and product transfer
report must be received by the Regional
Director within one week of the end of
the reporting period through such means
as the Regional Director will prescribe.

This report must contain the following
information: -

(A) Submitter's name, telephone
number, and facsimile or telex number;

(B) Name and radio call sign of vessel;

(C) Federal permit number, if
applicable;

(D) Month and number of days fished
or during which fish were received;

(E) The ending date (Saturday) of the
reporting period;

(F) The estimated round weight of all
fish caught or received by that vessel
during the reporting period by species or
species group, rounded to the nearest
one-tenth of a metric tron (0.1 mt),
whether retained, discarded, or off-
loaded;

(G) The number of cartons of fish
product, and the estimated unit net
weight, in kilograms or pounds, of the
cartons of processed fish by species or
species group produced by that vessel
during the reporting period;

(H) The statistical area in which each
species or species group was caught;

(I) If any species or species group
were caught in more than one statistical
area during a reporting period, the
estimated round weight of each, to the
nearest 0.1 mt by statistical area; and

(1) The product weight, rounded to the
nearest 0.1 mt and the number of cartons
transferred or off-loaded by preduct
type and by species or species group.

11. Section 675.20 is amended by
revising Table 1 in paragraph (a)(1) to
remove outdated references and to
include “Rock Sole” between
“Arrowtooth Flounder” and “Other
Flatfishes” in the column headed
“Species.”

§675.20 [Amended])

(a)iii

(1)'*.

TABLE 1. GROUNDFISH SPECIES AND SPE-
CIES GROUPS ASSIGNED TOTAL ALLOW-
ABLE CATCH (TAC), DOMESTIC ANNUAL
PROCESSING (DAP), JOINT VENTURE
PROCESSING (JVP), RESERVE, AND
TOTAL ALLOWABLE LEVEL OF FOREIGN
FISHING (TALFF) IN THE BERING SEA
(BS) AND THE ALEUTIAN ISLAND AREA
(Al) SEPARATELY, OR BOTH AREAS COM-
BINED (BASI) ON AN ANNUAL BASIS.!

Species Sw Areas
PONOCK c..covovinnarrsurensassrerensens 701 { BS and Al
Pacific ocean perch... 780 | BS and Al
Other rockfish 849 | BS and Al
703 | BS and Al
702 | BSAI
720 | BSAI
Greenland turbof 721 | BSAI

TABLE 1. GROUNDFISH SPECIES AND SPE-
CIES GROUPS ASSIGNED TOTAL ALLOW-
ABLE CATCH (TAC), DOMESTIC ANNUAL
PROCESSING (DAP), JOINT VENTURE
PROCESSING (JVP), RESERVE, AND
TOTAL ALLOWABLE LEVEL OF FOREIGN
FisHING (TALFF) IN THE BERING SEA
(BS) AND THE ALEUTIAN ISLAND AREA
(Al) SEPARATELY, OR BOTH AREAS COM-
BINED (BASI) ON AN ANNUAL BASIS.!—
Continued

Species Spcggl;as Areas
Arrowtooth flounder............ 118 | BSAl
Rock sole BSAl
Other flatfish.........ccceceennunns 129 | BSAI
Atka Mackere! BSAI
Squid B8SAl
Other species BSAI
! The actual values for TAC, DAP, JVP reserve

and TALFF for each species and species group are
published annually in the FEDERAL REGISTER. See
the “List of CFR Sections Affected in January and
February issues of the FEDERAL REGISTER.

12. Section 675.20 is amended by
revising the heading of paragraph (a); by
redesignating paragraphs (a)(6), (a}{7),
(a)(8), (a)(9) and (a}(10) as paragraphs
(a)(7), (a)(8), (a)(9). (a)(10) and (a}(12)
respectively; by revising new
paragraphs (a)(10) and {a)(12); by adding
new paragraphs (a)(6), {a)(11) and
(b)(1)(iv}; and by revising paragraph
(b)(2) to read as follovrs:

§675.20 General imitations.
(a) Harvest limits.

* * * * *

(6) Prohibited species catch (PSC)
limits. When the Secretary determines,
after consultation with the Council, that
the TAC for any species or species
group in any fishing year will be
harvested by fishing vessels of the
United States, the Secretary may specify
PSC limits for that species or species
group applicable to JVP and TALFF
fisheries. Species for which a PSC limit
has been specified under this paragraph
shall be treated in the same manner as
prohibited species under paragraph (c)
of this section. Any PSC limit specified
under this paragraph may not exceed an
amount determined by the Regional
Director to be the minimum amount
necessary to harvest a groundfish
species or species group for which there
is a JVP or TALFF apportionment and
which will not result in overfishing of
the species for which the PSC limit is:
specified. The Regional Director will
account for the JVP or TALFF catchof a
species against an applicable PSC limit
after any retainable JVP or TALFF
amounts of that species have been taken
and notice has been given under
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paragraph (a)(9) of this section that the
JVP or TALFF fishery must treat that
species as a prohibited species.

* -« * * *

(10} If the Regional Director
determines that directed fishing for
groundlish other than the species for
which the TAC is achieved, as
determined under paragraph (a)(9) of
this section, may lead to overfishing of
this species, the Secretary will, in the
notice required by that paragraph, also
limit such directed fishing for other
groundfish by any method, including
area closures, gear restricticns, or
prohibition of directed fishing, that will
prevent overfishing of the species for
which the TAC is achieved.

(11) When the Regional Director
determines that a PSC limit applicable
to a fVP or TALFF fishery for a
groundfish species has been or will be
reached, the Secretary will publish a
notice in the Federal Register prohibiting
any further receipt of domestically-
harvested fish by foreign vessels or
TALFF fishing which is likely to catch
significant amounts of the species for
which the PSC limit has been or will be
reached for the remainder of the fishing
year.

(12) When making the determinations
specified under paragraphs (a) (8), (9).
(10} and (11) of this section, the Regional
Director may consider allowing fishing .
to continue or resume with certain gear
types or in certain areas and times
based on findings of:

(i) The risk of biological harm to
groundfish for which the TAC or PSC
limit will be or has been achieved;

{ii) The risk of socioeconomic harm to
authorized users of the groundfish for
which the TAC or PSC limit will be or
has been achieved; and

(iii) The negative effect of prohibitions
or restrictions authorized under
paragraphs (a) (8), (9), (10} and (11) of
this section on the socioeconomic well-
being of other domestic fisheries.

(b) * * %

(1) * & *

(iv) Adjustments of PSC limits. When
the Secretary apportions or reapportions
groundfish under paragraph (b}{1) of this
section, the Secretary may, by notice in
the Federal Register, increase
proportionately any applicable PSC limit
of a species or species group if such
increase will not result in overfishing of
that species or species group. Any
adjusted PSC limit may not exceed the
amount determined by the Regional
Director to be the minimum amount
necessary to harvest the groundfish
species or species group affected by the
apportionment or reapportionment,

(2} Procedure. (i) The Secretary will
provide all interested persons an
opportunity to comment on the proposed
apportionments, retentions or PSC limit
adjustments under paragraph (b)(1) of
this section before such apportionments,
retentions or adjustments are made,
unless he finds that there is good cause
for net providing a prior comment
opportunity, and publishes the reasons
therefore in the notice of apportionment,
retention or adjustment. No
apportionment, retention or PSC limit
adjustment may take effect until it has
been published in the Federal Register
as a notice with a statement of the
findings upon which the apportionment,
retention or adjustment is based.
Comments provided for in this
paragraph must be received by the
Secretary not later than 5 days before
April 1, June 1, and August 1, or other
dates that may be specified. If the
Secretary determines for good cause
that a notice of apportionment, retention
or PSC limit adjustment must be issued
without providing interested persons a
prior opportunity for public comment,
comments on the apportionment,
retention or adjustment will be received
for a period of 15 days after its effective
date. The Secretary will consider all
timely comments in deciding whether to
make a proposed apportionment,
retention or PSC limit adjustment or to
modify an apportionment, retention or
adjustment that previously has been
made, and shall publish responses to
those comments in the Federal Register
as soon as practicable.

(ii) Comments provided for in
paragraph {a)(7) and (b)(2)(i) of this
section should be addressed to Director,
Alaska Region, National Marine
Fisheries Service, P.O. Box 21668,
Juneau, Alaska 99802. The Regional
Director will make available to the
public during business hours the
aggregate data upon which any
preliminary TAC, DAH, TALFF, or PSC
limit figure is based or the data upon
which any apportionment or retention of
surplus DAH or reserve, or PSC limit
adjustment, was or is proposed to be
based at the National Marine Fisheries
Service Alaska Regional Office, Federal
Building, Room 453, 709 West Ninth
Street, Juneau, Alaska. These data will
be available for a sufficient period to
facilitate informed comment by
interested persons.

* * * * *

{FR Doc. 89-10042 Filed 4-26-89; 1:47 pm])
BILLING CODE 3510-22-M

50 CFR Part 672
{Docket No. 81132-9033)

Groundfish of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of closure.

SUMMARY: The Director, Alaska Region,
NMFS (Regional Director), has
determined that the portion of the total
allowable catch (TAC) of sablefish
allocated to trawl gear in the Southeast
Outside/East Yakutat District of the
Gulf of Alaska has been reached. The
Secretary of Commerce (Secretary) is
prohibiting further retention of sablefish
by trawl vessels fishing in this district
from 12:00 noon, Alaska Daylight Time
{a.d.t.), on April 25, 1989 through
December 31, 1989.

DATES: This notice is effective from
12:00 noon, a.d.t., on April 25, until
midnight, Alaska Standard Time (a.s.t.)
December 31, 1989.

ADDRESSES: Comments should be
addressed to Steven Pennoyer, Director,
Alaska Region (Regional Director),
National Marine Fisheries Service, P.O.
Box 21668, Juneau, Alaska 99802-1668.

FOR FURTHER INFORMATION CONTACT:
Janet E. Smoker, Fishery Management
Biologist, NMFS, 907-586-7230.

SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP)
governs the groundfish fishery in the
exclusive economic zone in the Gulf of
Alaska under the Magnuson Fishery
Conservation and Management Act.
Regulations implementing the FMP are
at 50 CFR Part 672. Section 672.20(a) of
the regulations establishes an optimum
yield range of 116,000-800,000 metric
tons (mt) for all groundfish species in
the Gulf of Alaska. The TACs for target
species and species groups are specified
annually and apportioned among the
regulatory areas and districts.

Section 672.24(b)(1) restricts the trawl
catch of sablefish in the Eastern
Regulatory Area to five percent of the
TAC. The sablefish TAC in the Eastern
Regulatory Area is divided between two
districts, one of which is the Southeast
Outside/East Yakutat District. The 1989
TAC specified for sablefish TAC in the
Southeast Outside/East Yakutat District
is 5,980 mt (54 FR 6524, February 13,
1989); five percent of the TAC in this
district is 300 mt. Under
§ 672.24(b)(3)(ii), if the share of the
sablefish TAC assigned to any type of
gear for any area or district is reached,
further catches of sablefish must be
treated as prohibited species by persons
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using that type of gear for the remainder
of the year. Sablefish are caught
incidentally by vessels using trawl gear
while fishing for other groundfish
species. The Regional Director reports
that 120 mt of sablefish have been
harvested by catcher/processor vessels
through April 15, 1989. Current daily
catch rates by these vessels are as high
as 40 mt per day. At this catch rate, the
balance of the 300 mt allocated to trawl
vessels will be harvested by 12:00 noon,
a.d.t., April 25, 1989.

Therefore, pursuant to
§ 672.24(b)(3)(ii), the Secretary is
prohibiting further retention of sablefish
caught with trawl gear in the Southeast
Outside/East Yakutat District effective
12:00 noon, a.d.t., April 25, 1989. After
that date, any sablefish caught with
trawl gear must be treated as prohibited
species and discarded at sea. Allocation

of the sablefish resource between hook-
and-line and trawl gear in the Southeast
Outside/East Yakutat District and the
continued health of all components of
the sablefish fishery will be jeopardized
unless this notice takes effect promptly.
NOAA therefore finds for good cause
that prior opportunity for public
comment on this notice is contrary to
the public interest and its effective date
should not be delayed. Public comments
on the necessity for this action are
invited for a period of 15 days after the
effective date of this notice. Public
comments on this notice of closure may
be submitted to the Regional Director at
the address above until May 10, 1989. If
written comments are received that
oppose or protest this action, the
Secretary will reconsider the necessity
of this action, and, as soon as
practicable after that reconsideration,

will publish in the Federal Register a
notice either of continued effectiveness
of the adjustment, responding to
comments received, or modifying or
rescinding the adjustment.

Classification

This action is taken under §§ 672.22
and 672.24, and is in compliance with
Executive Order 12291.

List of Subjects in 50 CFR Part 672

Fisheries, Reporting and

recordkeeping requirements.
Authority: 16 U.S.C. 1801, et seq.
Dated: April 25, 1989.

Alan Dean Parsons,

Acting Director of Office Fisheries,

Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 89-10264 Filed 4-25-89; 3:06 pm]
BILLING CODE 3510-22-M



18528

Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 318
[Docket No. 89-085]

Sharwil Avocados From Hawall

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Extension of comment period

for proposed rule; notice of public
hearing.

SUMMARY: In a document published in
the Federal Register on March 7, 1989,
we proposed to amend the Hawaiian
Fruits and Vegetables regulations to
allow interstate movement pursuant to
certificates of untreated Sharwil
avocados from Hawaii to any
destination. In response to requests from
commenters, we are scheduling a public
hearing on the proposed rule to be held
in Los Angeles, California. We are also
extending the comment period on the
proposed rule.

pATES: Consideration will be given only
to comments received on or before June
1, 1989. The public hearing will be held
on May 17, 1989, in Los Angeles,
California.

ADDRESSES: To help ensure that your
written comments are considered, send
an original and three copies to Helene R.
Wright, Chief, Regulatory Analysis and
Development, PPD, APHIS, USDA,
Room 866, Federa! Building, 6505
Belcrest Road, Hyattsville, MD 20782,
Please state that your comments refer to
Docket Number 87-092. Comments
received may be inspected at USDA,
Room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.

The public hearing will be held on
May 17, 1989, at the Viscount Hotel, 8750
Airport Boulevard, Los Angeles,
California 90045,

FOR FURTHER INFORMATION CONTACT:
Mr. Rebert Griffin, Staff Officer, Port -
Operations, PPQ, APHIS, USDA, Room
631, Federal Building, 8505 Belcrest
Road, Hyattsville, MD 20782, 301-436-
8645.

SUPPLEMENTARY INFORMATION:
Background

The Hawalian Fruits and Vegetables
regulations (contained in 7 CFR 318.13
through 318.13-17 and referred to below
as the regulations), among other things,
govern the interstate movement from
Hawaii of avocados in a raw or
unprocessed state. Regulation is
necessary to prevent spread of the
Mediterranean fruit fly (Ceratitis
capitata (Wied.)), the melon fly (Dacus
cucurbitae (Coq.)), and the Oriental fruit
fly (Dacus dorsalis (Hendel)). These
fruit flies, commonly referred to as
“Trifly,” infest Hawaii but not the rest of
the United States.

On March 7, 1989, we published in the
Federal Register (54 FR 94539455,
Docket No. 87-092) a proposal to amend
the regulations to allow interstate
movement pursuant to certificates of
untreated Sharwil avocados from
Hawaii to any destination based on
compliance with certain harvesting and
handling provisions. The proposal
solicited comments postmarked or
received by May 8, 1989.

Public Hearing and Extension of
Comment Period

In response to a request from counsel
for the Califurnia Avocado Commission,
we are scheduling a public hearing on
the proposed rule. We are also
extending the comment period on the
proposed rule for an additional 24 days
to allow consideration of comments
received at or in response to the public
hearing.

The public hearing will be held in Los
Angeles, California. A representative of
the Animal and Plant Health Inspection
Service (APHIS) will preside at the
public hearing. Any inlerested person
may appear and be heard in person, by
attorney, or by other representative. A
representative of the Agricultural
Research Service {ARS) will also speak
at the public hearing, presenting a
summary of the research on Sharwil

Federal Register
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avocados and Trifly that provides the
basis for the proposed rule.!

The public hearing will begin at 10
a.m. and is scheduled to end at 5 p.m.
local time. However, the hearing may be
terminated at any time after it begins if
all persons desiring to speak have been
heard. We request that all persons
attending the public hearing register
with the presiding officer, and fill out a
speakers’ registration card if they wish
to speak, on the morning of the hearing
between 9 a.m. and 10 a.m. at the
hearing room. Registered speakers will
be heard in the order of their
registration. Anyone else who wishes to
speak at the hearing will be heard after
the registered speakers. We ask that
anyone who reads a statement provide
two copies to the presiding officer at the
hearing.

If the number of registered speakers
and other participants at the hearing
warrants it, the presiding officer may
limit the time for each presentation so
that everyone wishing to speak has the
opportunity.

The purpose of the hearing is to give
interested persons an opportunity for
oral presentation of data, views, and
arguments. Questions about the
scientific research on Sharwil avecados
and Trifly that provides the basis for the
proposed rule may be addressed to the
ARS representative at the hearing.
Questions about the content of the
proposed rule may be part of the
commenters’ oral presentations.
However, neither the presiding officer
nor any other representative of APHIS
or ARS will respond to comments at the
hearing, except to clarify or explain
provisions of the proposed rule.

Authority: 7 U.S.C. 150dd, 150ee, 150ff, 151~
167; 7 CFR 2,17, 2.51, and 371.2{c).

3 The initial ARS research was conducted during
Hawaii's January-March 1985 harvesting season on
38,241 Sharwil avocados. At our request, ARS
continued the study until February 1987. A total of
114,112 Sharwil avocados were ultimately inspected
during the 24-hour post-picking period. No Trifly
eggs or larvae were found. Documents concerning
the ARS research may be obtained from Mr. Robert
Criffin, Staff Officer, Port Operations, PPQ, APHIS,
USDA, Room 831, Federal Building, 8505 Belcrest
Road, Hyattsville, MD 20782, 301-436-8645. Note:
The contact person for this information has been
changed since publication of the proposed rule.
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Done at Washington, DC, this 26th day of
April 1989,

Larry B. Slagle,

Acting Administrator, Animal and Plant
Health Inspecticn Service.

[FR Doc. 89-10389 Filed 4-28-89; 8.45 am]
BILLING CODE 3410-34-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120

Business Loan Policy

AGENCY: Small Business
Administration.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Small Business
Administration Reauthorization and
Amendment Act of 1988, Pub. L. 100-530
(102 Stat. 2989), enacted November 3,
1988, amends the Small Business Act (15
U.S.C. 636) to authorize a Certified
Lenders Program (CLP). This proposed
rule would implement the statutory
provision.

DATE: Comments must be submitted on
or before May 31, 1989.

ADDRESS: Comments may be mailed to:
Charles R. Hertzberg. Deputy Associate
Administrator for Financial Assistance,
Small Business Administration, 1441 L
Sireet NW., Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
Charles R. Hertzberg. (202) 653-6574.

SUPPLEMENTARY INFORMATION: For
almost ten years, SUA has
administratively operated a Certified
Lenders Program (CLPj for selected
participating lenders. Approximately 670
participating lenders are Certified
Lenders presently. Certified Lenders are
subject to all the rules and regulations
applicahlz2 to participating lenders
generaily. The basic distinction between
reguiar pro- £5sing and CLP processing is
that the SBA is committed to review and
respond to CLP epplications in three
busiress days. CLP lenders may use
regular processing wher necessary. The
branch and district offices are directed
to focus their attention inunediately en
CLP applications while regualar
applications, even from CLP lenders, are
processed by SBA in the order ihey are
received by such offices.

Section 102 of Pub. L. 100-580 (102
Stat. 2989) authorizes the SBA to
establish the CLP in a more formal
posture. Accordingly, the SBA is
proposing this rile to implement the
statutory change.

The proposed regulation would be
placed in a ncw Subpart E to follow the
present subpart which covers the
Preferred Lenders Program (PLP).
Proposed § 120.500 sets forth

Congressional intent to establish a CLP
in which lenders may submit
applications to SBA for a guaranty and
the SBA reviews such applications with
a three business day turnaround.

Proposed § 120.501 would contain
definitions of terms and words to be
used in the CLP regulations. Proposed
§ 120.502 would explain the procedure
by which a participating lender becomes
a Certified Lender. An SBA branch,
district or regional office may initiate
the process, but two approvals are
required for the nomination to be
effective. Thus, the SBA regional
administrator must agree with the SBA
district director before the latter could
execute an agreement with the
participating lender. If the regional
administrator and the district director
disagree, they must send their
recommendations to SBA Central Office
for final decision by the Associate
Administrator for Finance and
Investment. This procedure ensures that
the nomination would get a full and
complete review.

Proposed § 120.502-2 would present
the factors which SBA will consider in
evaluating a recommendation that a
participating lender be a Certified
Lender. These include whether the
lender has a proven ability to serve the
credit needs of the small business
community: whether the lender has a
history of submitting to SBA complete,
accurate and adequately analyzed loan
guaranty application packages; whether
the lender has shown the ability to work
with the local SBA office and whether it
has the ability to process, close, service
or liquidate SBA loans; whether the
lender has an SBA purchase rate that is
acceptable to the local and regional SBA
offices; whether the lender is prepared
to commit at least 40 percent of its loan
guaranty applications throuzh CLP
procedures; whether the lender has well-
trained, qualified officers who are well-
versed in SBA's lending policies. These
criteria are general in order to allow
SBA to take into account the wide
variety of economic conditions and
banking systems throughout the United
States.

The thrust of CLP is to rely on the
expertise of the Certified Lender's loan
officers so that SBA can make informed
reviews within a three-day period. That
is why a lender must demonstrate its
expertise before SBA can designate it as
a Certified Lender. Proposed § 120.503
would state that all the general
provisions in Part 120 relating to the
operations of participating lenders
would continue to apply to Certified
Lenders. The main distinction between
participating lenders as a group and
Certified Lenders is that SBA will make

a good faith attempt to review a CLP
application within three business days.
However, SBA’s failure to meet this time
frame has no effect on whether or not
the CLP loan will be approved.

Public Law 100-590 provides that SBA
has the authority to suspend or revoke
the designation of a lender as a Certified
Lender if SBA determines that the
lender is not adhering to SBA rules and
regulations or that the lender’s purchase
rate is excessive compared to other
lenders. SBA believes that this authority
already exists in present § 120.305 of its
regulations (13 CFR 120.305) which is
incorporated into this subpart by
proposed § 120.500(b}.

For purposes of the Regulatory
Flexibility Act (5 U.S.C. § 605(b}), SBA
certifies that this rule, if promulgated in
final form, will not have a significant
economic impact on a substantial
number of small entities because the
program is operational presently and
these proposed regulations do not
change the existing program. Similarly,
SBA certifies that this proposed rule
does not constitute a major rule for the
purposes of Executive Order 12291,
since its promulgation is not likely to
result in an annual effect on the
economy of $100 million or more.

This proposed rule, if promulgated in
final form, would impose no additional
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35.

This proposed rule would not have
federalism implications warranting the
preparation of a Federal Assessment in
accordance with Executive Order 12612.

List of Subjects in 13 CFR Part 120
Loan programs/business.

Pursuant to the authority contained in
section 5(b}(6) of the Small Business Act
(15 U.S.C. 634(b)(6)) and section 136 of
Pub. L. 100-590 {102 Stat. 2989), SBA
proposes to amend Part 120, Chapter I,
Title 13, Code of Federal Regulations, as
follows:

PART 120—BUSINESS LOAN POLICY

1. The authority citation for Part 120
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6} and 636{a)
and (h).

2. A new Subpart E is added to read
as follows:

Subpart E—Certified Lenders Programs

Sec.

120.500 Objective and characteristics of
certified lenders program.

120.501 Definitions as used in this subpart.

120.502 Eligibility of certified lender.

120.502-1 Procedures.

120.502-2 Factors which SBA shall consider.
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Subpart E—~Certified Lenders
~Programs

§ 120.500 Objective and characteristics of
certified lenders program.

(a) Purpose. The purpose of this
subpart is to implement the intent of
Congress as expressed in 15 U.S.C.
363(a){(19) to authorize designated
Financial Institutions, hereinafter called
Certified Lenders, to undertake loan
processing, servicing, collection and
liquidation functions and
responsibilities with respect to SBA
guaranteed loans with quick response
time assured by SBA in approving loan
applications.

(b) Characteristics. SBA will process
a loan submitted under this program
within three business days, but SBA's
failure to meet this time frame will have
no effect on whether or not such loan
will be approved. All other rules in this
Part 120 relating to the operations of
participating lenders shall apply to
Certified Lenders.

§ 120.501 Definitions as used in this
subpart.

{a) “Act” means the Small Business
Act, 15 U.S.C. 631, et seq.

(b) “Administrator” means the
Administrator of the Small Business
Administration.

{c) “Certified Lender” means a
Financial Institution (as defined in
§ 120.2-4 of these regulations) which has
met the eligibility requirements
prescribed in this Subpart and which
has executed with SBA and CLP
Supplemental Guaranty Agreement
(SBA Form 1186).

(d) “CLP” means the Certified Lenders
Program. :

(e) “SBA” means the Small Business
Administration.

§ 120.502 Eligibility of certified lender.

§ 120.502-1 Procedures.

Nominations of a Financial Institution
to be a Certified Lender may begin at
the SBA branch, district or regional
office, and two approvals are necessary
for the nomination to be effective. If the
district director and the regional
administrator agree to certify a lender,
the district director may certify the
lender by executing with the Financial
Institution the Supplemental Guaranty
Agreement (SBA Form 1186). Before it
can operate as a Certified Lender, the
Financial Institution must execute such
Supplemental Guaranty Agreement. If
the regional administrator and the
district director do not agree, each office
shall transmit their recommendation to
SBA Central Office where the Associate
Adminuistrator for Finance and

Investment shall make the final
decision,

§ 120.502-2 Factors which SBA shall
consider. )

In making the determination of
whether a Financial Institution shall be
a Certified Lender, SBA shall consider,
but is not limited to, the following
factors:

(a) Whether the Financial Institution
has a proven ability to serve the credit
needs of the small business community.

(b} Whether the Financial Institution
has a history of submitting to SBA
complete, accurate and adequately
analyzed loan guaranty application
packages.

{c) Whether the Financial Institution
has shown the ability to work with the
local SBA office in a cooperative and
constructive manner.

(d} Whether the Financial Institution
has the ability to process, close, service
and liquidate SBA loans.

{e) Whether the Financial Institution
has an SBA purchase rate that is
acceptable to the local and regional SBA
offices.

{f) Whether the Financial Institution is
prepared to commit at least 40 percent
of its loan guaranty applications through
CLP procedures.

(g} Whether the Financial Institution
has well-trained, qualified loan officers
who are well-versed in SBA's lending

~ policies and procedures.

{Catalog of Federal Domestic Assistance
Programs No. §9.012, Small Business Loans)

- Dated:.February 10, 1989.
James Abdnor,
Administrator.
[FR Doc. 89-10190 Filed 4-26-89; 8:45 am]
BILLING CODE 8025-01-M

ym—

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 23

[Docket No. 06 1CE, Notice No. 23-ACE-44]
Special Conditions; Dornier Seastar
CD-2 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Claudius Dornier
Seastar GmbH and Company Model
CD-2 Series amphibian airplanes. These
airplanes will have novel and unusual
design features when compared to the
state of technology envisaged in the

applicable airworthiness standards for
normal, utility, acrobatic, and commuter
category airplanes. The novel and
unusual design features include the use
of advanced composite materials for
primary flight structure, the location of
the engines and propellers, protection
from lightning and high energy radio
frequency, and emergency flotation
equipment for which the regulations do
not contain adequate or appropriate
safety standards. This notice contains
the additional safety standards which
the Administrator finds necessary to
establish a level of safety equivalent to
that envisioned in the applicable
regulations.

DATE: Comments must be received on or
before August 29, 1989.

ADDRESS: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, ACE-7,
Attention: Rules Docket Clerk, Docket
No. 061CE, 601 East 12th Street, Kansas
City, Missouri 641086; or delivered in
duplicate to: Room 1558, 601 East 12th
Street, Kansas City, MO. All comments
must be marked: Docket No. 061CE.
Comments may be inspected in the
Rules Docket weekdays, except Federal
holidays. between 7:30 a.m. and 4:00
pm.

FOR FURTHER INFORMATION CONTACT:
Ervin Dvorak, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 601 E. 12th Street,
Kansas City, Missouri 64106; telephone
(816) 426-5688.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the development of these
special conditions by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the clgsing date for comments
specified above will be considered by
the Administrator before taking further
rulemaking action on this proposal.
Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 081CE". The postcard will be
date stamped and returned to the
commenter. The proposals contained in
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this notice may be changed in light of
the comments received. All comments
received will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested parties. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Background

On November 18, 1986, Claudivg
Dornier Seastar GmbH and Company
made application for a type certificate
through the Lufifahrt Bundesamt (LBA)
to the FAA Brussels Ofice for the
Seastar Model CD-2 airplane. At the
time of application, commuter
airworthiness requirements were not
incorporated into Part 23 and
certification for 12 passenger airplanes
would require Part 25 aiiworthiness
standards.

The commuter category aivworthiness
requirement which permits a seating
configuration, excluding pilot seats, of
19 or less, was incorporated into Part 23
by amendment 23-34, which hecame
effective February 17, 1987. Claudius
Dornier then made a new application for

.U.8. type certificate on July 31, 1987 for
Part 23 commuter category.

The Dornier Seastar Model CD-2 is a
high wing twin-engine amphibian
airplane with turboprop engines that are
mounted on the center-top of the parasol
wing in a tandem push-pull
arrangement. The airframe structure
utilizes composite materials. The
maximum gross weight is 10,111 Ibs.
with a seating configurstion of 12
passengers. - -
Type Certification Basis

The type certification basis for the
Dornier Seastar Model CD-2 airplane is
as follows: Part 21 of the Federal
Aviation Regulations (FAR). § 21.29;
Part 23 of the TAR, effective February 1,
1985, including amendments 23-1
through 23-34; Spacial Federal Aviation
Regulatior, {SFAR] No. 27, effective
February 1, 1374, as amended by
amendments 27-1 through 27-6; Part 36
of the FAR, effective December 1, 1969,
as amended by amendments 36-1
through amendment effective on the
date of type certification; exemptions, if
any; and any special conditions
resulling from this notice.

Discussion

Special conditions may be issued and
amended, as necessary, as part of the
type certification basis if the
Administrator funds that the
airworthiness standards designated in
accordance with § 21.17(a}(1) do not
contain adequate or appropriate safety

standards because of novel or vousual
design features of an airplane. Special
conditions, as approgriate, are issued in
accordance with § 11.49, after public
notice as required by §§ 11.28 and
11.29(b), effective October 14, 1980, and
will become part of the type certification
basis, § 21.17(a)(2).

The proposed type design of the
Seastar Model CD-2 airplane contains a
number of novel or unusual design
features not envisaged hy the applicable
Part 23 airworthiness standards. Special
conditions are considered necessary
because the airworthiness requirements
of Part 23 do not contain adequate or
appropriate sufety standards for the
novel and unusual design features of the
Seastar Model CD-2 airplane.

Composite Structure

The airframz of the Seastar Model
CD-2 airplanc is made of composite
material and is assembied differently
from the typical semi-menicogue
aluminum airframes that have been
predominant since the early 1940's.
Composite materials of the type used on
the Seastar Model CD-2 airplane are
generally not susceptible to initiation of
fatigue cracks by the application of
repetitive loads, but are susceptible to
damage in the form of cracks, breaks,
and delaminations from intrinsic and
discrete sources growing under
application of repetitive loads. Because
of this and other factors, the FAA has
determined that the fatigue requirements
of § 23.572 are inadequate to assure that
composite material structure can
withstand the repeated loads of variable
magnitude expected in service.

The use of advanced composite
materials and extensive bonding of
these materials in primary flight
structure is a novel and unusual design
feature with respect to the type of
airplane construction envisaged by the
existing airworthiness standards of Part
23. Because the requirements of Part 23
do not require the level of substantiation
necessary for composite material
structure, a special condition is
proposed to include the necessary
airworthiness standards as a part of the
type certification basis for the Seastar
Model CD-2 airplane. This special
condition is proposed to ensure that a
level of safety exists for airplanes made
from bonded composite materials
equivalent to those existing for
aluminum airplanes.

The proposed special condition will
require composite structural components
critical to safe flight be evaluated by
damage tolerance criteria. The damage
tolerance consideration includes
principal structural elements, such as
the fuselage, and the vertical and

horizontal stabilizers, and their carry-
through structure, since failure of these
structures could have catastrophic
results. When damage folerance is
shown to be impractical, the proposed
special condition is worded to permit
approval, based on safe-life testing.
Metal detail designs may continue to be
evalusted to the fatigue requirements of
§ 23,572,

Damage tolerance criteria for
composite structure, in combination
with the existing material requirements
of Part 23, such as §§ 23.603 and 23.613,
will provide a level of safety for the
composite material airframe structure
used in the Seastar Model CD-2 airplane
equivalent to that required by the
airworthiness standards of Part 23.

In addition to those components
requiring fatigue/damage tolerance
evaluations, other components that are
critical to flight safety, such as movable
conirul surfaces and wipg flaps, must
also be protected against loss of
strength or stiffness. Protection
conventionally is provided through
design and inspection. Since composite
materisl strength is susceptible to
manufacturing defects and damage from
discrete sources, including lightning
strikes, process controls and
inspectability are limited; therefore,
structures design must provide for these
limits with adequate protection
allowances.

The lack of adequate service
experience with composite material

"structures in airplanes type certificated

to the airworthiness standards of Part
23, the unusual mechanical properties
characteristics, and the experience with
composite material structural bonding,
to date, necessitate proposing special
conditions to assure an appropriate -
level of safety for the Model CD-2
airframe structure. These proposed
special conditions are intended to
require: {1} Accounting for

" environmental effects, i.e., temperature

and humidity on material mechanical
properties in all structural
substantiation analyses and tests; (2)
limit load residual strength with impact
damage from discrete sources; (3} ability
to carry ultimate load with realistic
intrinsic and discrete impact damage at
the threshold of detectability; and (4}
design features to prevent disbonds
greater than the disbonds for which limit
load capability has been shown. Proof-
testing of each production component to
limit load and reliance on manufacturing
quality centrol procedures between limit
and ultimate load may be used in lieu of
design features provided each bonded
joint is subjected to its critical design
limit load during the proof-testing.
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Acceptable non-destructive testing
techniques do not yet exist in state-of-
the-art composite technology to reliably
identify weak bonds. However, proof-
testing of each production article may
be discontinued if such tests are
developed and accepted by the FAA.

Because the composite material and
bonding may require preventive
maintenance and inspection procedures
different from those commonly utilized
for existing aluminum airframes, the
proposed special condition requires that
instructions for continued airworthiness
be established in addition to those
required by § 23.1529.

Lightning Protection

The regulations incorporated by
reference include standards for
protection from damage to the structure
of the airplane by lightning (§ 23.867)
and from ignition of fuel vapor
(§ 23.954). These standards do not
provide the level of safety for the
electronic system installed in composite
airframe structures which provide less
electromugnetic shielding than metal
skins. For airplanes employing the
extensive use of composite materials,
the lightning produced voltage and
currents could increase substantially
and additional protecting design
features should be installed. These
systems can be susceptible to disruption
to both the command/response signals
and the operational modes as a result of
direct lightning strike attachment or
electrical and magnetic interference. To
ensure that a level of safety is achieved
equivalent to that of existing aircraft
that utilize a metal structure, a special
condition is being proposed which
requires that these components be
designed and installed to preclude
component damage and interruption of
function due to both direct and indirect
effects of lightning.

Protection From Unwanted Effect on
High Energy Radio Frequency (RF)
Fields

Traditional airplane designs which
utilize metal skins and mechanical
control systems had inherent design
features which provided protection and
were less susceptible to the effects of RF
energy from ground-based transmitters.
There is a trend toward increased use of
composite structures that do not provide
the RF shielding normally provided by
metal skins and electrical and electronic
systems to perform critical and essential
airplane functions. Therefore, the
effective measures against the effects of
high energy radio frequency fields must
be provided for by the design and
installation of these systems. The
primary factors that have contributed to

this increased concern are: (1) The
increasing use of sensitive electronics
that perform critical and essential
functions; (2) the reduced
electromagnetic shielding afforded
airplane systems by advanced
technology airframe materials; (3) the
adverse service experience of military
airplanes which use these technologies;
and (4) the increased number and power
of radio frequency emitters and
expected future increases.

In showing compliance with the
regulations for protection against
hazards caused by the exposure to high
energy radio frequency fields, electrical
and electronics systems which perform
critical and essential functions must be
considered. The hazards addressed
include those which would result in a
catastrophic failure condition to the
airplane. Failures that would be a
hazard to the airplane, but not
catastrophic, are considered under
§ 23.1309. To prevent the occurrence,
airplane systems which perform critical
functions must be designed and
installed to ensure that the operation
and operational capabilities of these
critical functions are not adversely
affected when the airplane is exposed to
high energy radio fields. Airplane
systems which perform essential
functions must be protected to ensure
that essential functions can be
recovered after the airplane has been
exposed to the high energy radio
frequency fields. Manual mode
reversion is considered an acceptable
method of retaining the essential
functions. Reliance on redundancy as a
means of protection against the effects
of external RF fields is generally
insufficient since all elements of a
redundant system are likely to be
exposed to the fields concurrently.

No universally accepted guidance to
define the maximum energy level in
which civilian airplane system
installations must be capable of
operating safely has been established.

. At this time, the FAA and other

airworthiness authorities are working to
establish an agreed RF energy level
representative of that to which the
airplane will be exposed in service.
These special conditions require that the
airplane be evaluated under an interim
standard for the protection of the
electronic system and its associated
wiring harness.

Location of the Engines and Propellers

Part 23 envisions propellers located
forward of the wing and other aircraft
surfaces that may shed ice. On the
Seastar Model CD-2 airplane, the
propellers are located above and aft of
the forward portion of the fuselage and

one is a pusher propeller located aft
behind the parasol wing and both engine
exhaust systems. Ice shed by the wing.
wing strats, forward fuselage, or other
parts of the airplane may have adverse
effects on the propellers. In addition, the
effects of exhaust gases impinging on
the aft propeller must be evaluated. A
special condition is proposed requiring
propeller ice and exhaust gas
impingement protection.

Since the location of the propellers on
the Model CD-2 is an unusual design
feature, passengers, crew, and ground
personnel may be less aware of the
proximity of the propeller blades.
Propeller disc conspicuity is of concern
during ground operation. Therefore, a
special condition is proposed to require
the necessary visibility of the propeller
discs.

The location of the engines on the
Seastar Model CD-2 airplane will
prevent the pilot from quickly visually
determining if an engine is operating. A
special condition is proposed to require
a positive means to indicate to the pilot
when an engine is inoperative.

Effects of Water in Hull Compartments

The Seastar Model CD-2 is an
amphibian airplane with several
watertight compartments in the hall
area. To ensure that the proper weight
and center of gravity is maintained, it is
necessary to provide a means for
determining the amount of water in the
watertight compartments, The Airplane
Flight Manual or other approved manual
material must describe the means for
determining the effects of the water in
the compartments for safe operation of
the airplane. A special condition is
proposed requiring means to determine
the presence and quantity of water in
the hull compartments.

Emergency Flotation Equipment

The commuter category requirements
did not envision an amphibian airplane -
designed to operate a considerable time
near or over water areas. For the level
of safety envisioned for the commuter
category, such airplanes must include
emergency flotation means for each
occupant, unless the airplane is
restricted to operating over water bodies
of such size and depth that life
preservers or other flotation means
wauld not be required for survival of
occupants during emergency landing
and emergency evacuation.

The Seastar Model CD--2 airplane is
expected to operate extensively over
lakes, rivers, and other bodies of water.
In the case of an emergency, this may
lead to an inadvertent water landing in
water too deep to safely evacuate
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without appropriate emergency flotation
equipment.

In response to Public Law (Pub. L.)
100-223, entitled “Airport and Airway
Safety and Capacity Enhancement Act
of 1987", enacted December 30, 1987, the
FAA published a notice of proposed
rulemaking (NPRM) entitled “Improved
Survival Equipment for Inadvertent
Water Landings” (53 FR 24890; June 30,
1988). This NPRM proposes to amend
FAR Parts 121 and 135 to require, among
other things, adequate life preservers
and flotation devices for passengers,
including small children and infants, on
flights of an air carrier which the
Secretary of Transportation determines
will occur partly over water.

The FAA anticipates that these
proposals will be adopted essentially as
proposed and has determined it is
appropriate to propose a special
condition for the Seastar to require
flotation equipment that will provide the
level of safety expected for a commuter
category amphibian airplane in over
water operation.

Federalism Implications

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Conclusion

In view of the design features
discussed above, the following special
conditions are proposed for the Dornier
Seastar Model CD-2 airplanes under the
provisions of § 21.16 to provide a level of
safety equivalent to that intended by the
regulations incorporated by reference.
This action is not a rule of general
applicability and affects only the model/
series of airplane identified in these
special conditions.

List of Subjects in 14 CFR Parts 21 and
23

Aircraft, Air transportation, Aviation
safety, Safety.

The authority citation for these
special conditions is as follows:

Authority: Secs. 313(a), 601 and 603 of the
Federal Aviation Act of 1958; as amended (49
U.S.C. 1354(a), 1421, and 1423}); 49 U.S.C.
106(g) (Revised Pub. L. 97-449, January 12,
1983); 14 CFR 21.16 and 21.101; and 14 CFR
11.28 and 11.49.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration proposes the following
special conditions as part of the type
certification basis for the Dornier
Seastar Model CD-2 Series amphibian
airplanes and future changes to those
airplanes:

1. Evaluation of Composite Structure.
In lieu of complying with § 23.572 and in
addition to the requirements of § § 23.603
and 23.613, airframe structure, the
failure of which would result in
catastrophic loss of the airplane, the
wing, horizontal stabilizer, horizontal
stabilizer carry-through and attaching
structure, fuselage, vertical stabilizer,
vertical stabilizer attaching structure
and all movable control surfaces and
their attaching structure, must be
evaluated to damage tolerance criteria
prescribed in paragraphs (a) through (j)
of this special condition, unless shown
to be impractical. In cases shown to be
impractical, the aforementioned
structure must be evaluated in
accordance with the criteria of
paragraphs (a) and (k) of this special
condition. Where bonded joints are
used, the structure must also be
evaluated in accordance with the
residual strength criteria in paragraph
(h) of this special condition.

{a) It must be demonstrated by tests,
or by analysis supported by tests, that
the structure is capable of carrying
ultimate load with impact damage. The
level of impact damage considered need
not be more than the established
threshold of detectability considering
the inspection procedure employed.

(b} The growth rate of damage that
may occur from fatigue, corrosion,
intrinsic defects, manufacturing defects;
e.g., bond defects, or damage from
discrete sources under repeated loads
expected in service; i.e., between the
time at which damage becomes initially
detectable and the time at which the
extent of damage reaches the value
selected by the applicant for residual
strength demonstration, must be
established by tests or by analysis
supported by tests.

(c}) The damage growth, between
initial detectability and the value
selected for residual strength
demonstration, factored to obtain
inspection intervals, must permit
development of an inspection program
suitable for application by operations
and maintenance personnel.

(d) Instructions for continued
airworthiness for the airframe must be
established consistent with the results
of the damage tolerance evaluations.
Inspection intervals must be set so that
after the damage initially becomes

detectable by the inspection method
specified, the damage will be detected
before it exceeds the extent of damage
for which residual strength is
demonstrated. ‘

(e) Loads spectra, load truncation, and
the locations and types of damage
considered in the damage tolerance
evaluations must be documented in test
proposals.

{f) The structure of the fuselage must
be shown by residual strength tests, or
by analysis supported by residual :
strength tests, to be able to withstand
critical limit flight and water loads,
considered as ultimate loads, with
damage consistent with the results of
the damage tolerance evaluations.

(g) The wing, horizontal stabilizer,
horizontal stabilizer carry-through and
attaching structure, vertical stabilizer
and vertical stabilizer attaching
structure, and all movable control
surfaces and their attaching structure
must be shown by residual strength
tests, or analysis supported by residual
strength tests, to be able to withstand
critical limit flight loads, considered as
ultimate loads, with the extend of
damage consistent with the results of
the damage tolerance evaluations.

(h) In lieu of a nondestructive -
inspection technique which ensures
ultimate strength of each bonded joint,
the limit load capacity of each bonded
joint critical to safe flight must be
substantiated by either of the following
methods used singly or in combination:

(1) The maximum disbonds of each
bonded joint consistent with the
capability to withstand the loads in
paragraphs (f) and (g) of this special
condition must be determined by
analysis, tests, or both. Disbonds of
each bonded joint greater than this must
be prevented by design features.

(2) Proof-testing must be conducted on
each production article which will apply
the critical limit design load to each
critical bonded joint.

(i) The effects of material variability
and environmental conditions must be
accounted for in the damage tolerance
evaluations and in the residual strength
tests; e.g., exposure to temperature,
humidity, erosion, ultraviolet radiation,
and/or chemicals, on the strength and
durability properties of the composite
materials.

(j) The airplane must be shown by
analysis to be free from flutter to Vp
with the extent of damage for which
residual strength is demonstrated.

(k) For those structures where the
damage tolerance method is show to be
impractical, the strength of such
structures must be demonstrated by
tests, or analysis supported by tests, to
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be able to withstand the repeated loads
of variable magnitude expected in
service. Sufficient component,
subcomponent, element, or coupon tests
must be performed to establish the
fatigue scatter and the environmental
effects. Impact damage in composite
material components which may occur
must be considered in the
demonstration. The impact damage level
considered must be consistent with
detectability by the inspection
procedures employed.

2. Protection of Systems From
Lighting and High Energy Radio
Frequency (RF) Fields. (a) Each system
which performs critical functions must
be designed and installed to ensure that
the operation and operational
capabilities of these critical functions
are not adversely affected when the
airplane is exposed to: (1) Lightning and
{2) high energy radio frequency fields
external to the airplane.

(b) Each essential function of the
system must be protected to ensure that
the essential function can be recovered
after the airplane has been exposed to:
(1) Lightning and (2) high energy radio
frequency fields external to the airplane.

(c) For the purposes of the above, the
following definitions apply:

(1) Critical functions. Functions
whose failure would contribute to or
cause a failure condition which would
prevent the continued safe flight and
landing of the airplane.

(2) Essential functions. Functions
whose failure would contribute to or
would cause a hazardous failure
condition which would significantly
impact the safety of the airplane or the
ability of the flight crew to cope with
adverse operating conditions.

3. Location of the Engines and
Propellers. In the absence of
requirements for propellers, the
following is required:

(a) Ice impingement on the propeller.
All areas of the airplane forward of the
propellers that are likely to accumulate
and shed ice into the propeller disc
during any operating conditions for
which the airplane is certificated must
be suitably protected to prevent ice
formation, or it must be shown that any
ice shed into the propeller disc will not
create a hazardous condition.

(b) Exhaust gas impingement on
propeller. If the engine exhaust gases
are discharged into the propeller disc, it
must be shown by tests, or analysis
supported by tests, that the propeller
material is capable of continuous safe
operation.

(c) Propeller marking. The propellers
must be marked so that their discs are
conspicious under normal daylight
ground conditions.

(d) Engine inoperative warning. A
positive means must be provided to
indicate an engine is inoperative, or it
must be determined that required
instruments will readily alert the pilot
when an engine is inoperative.

4. Effects of Water in Hull
Compartment. In the absence of specific
regulations, the hull watertight
compartments required by § 23.755 must
be equipped with means to determine
the presence of water and the effects of
any accumulated water on the weight
and center of gravity of the airplane in
accordance with § 23.1519.

5. Emergency Flotation Equipment. In
addition to the requirements of
§ 23.1415, the emergency flotation
equipment installed in the airplane must
include an approved life preserver with
an approved survivor locator light for
each occupant of the airplane, including
an approved life preserver for each
infant and child. The approved life
preserver must be located at the
passenger seat, or in the case of the
infant and child life preservers, in the
immediate vicinity of the seat occupied
by the individual responsible for the
infant or child. Provisions for storage of
each life preserver must be approved by
the Administrator. Each approved
survivor locator light must activate
automatically upon contact with water.

Issued in Kansas City, Missouri on March
10, 1989.

Earsa Lee Tankesley,

Acting Manager, Small Airplane Direciorate,
Aircraft Certification Service.

[FR Doc. 89-10312 Filed 4-28-89; 8:45 am]}
BILLING CODE 4010-13-M

14 CFR Parts 21 and 25

{Docket No. NM-37; Notice No. SC-89-2~
NM]

Special Conditions; British Aerospace
(BAe) Model 146-300A Airplane

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the BAe Model 146-300A
airplane. Some versions of the airplane
will have a novel or unusual design
feature associated with the use of the
landing gear door as an assist means
during an emergency evacuation. This
notice contains the additional safety
standards which the Administrator finds
necessary to establish a level of safety
equivalent to that established by the
airworthiness standards of Part 25 of the
Federal Aviation Regulations.

DPATES: Comments must be received on
or before June 15, 1989,

ADDRESSES: Comments on this proposal
may be mailed in duplicate to Federal
Aviation Administration, Office of the
Assistant Chief Counsel, Attn: Rules
Docket (ANM-7), Docket No. NM-37,
17990 Pacific Highway South, C-68966,
Seattle, Washington 98168; or delivered
in duplicate to the Office of the
Assistant Chief Counsel at the above
address. Comments must be marked:
Docket No. NM-37. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Frank Tiangsing, Regulations Branch,
ANM-114, Transport Airplane
Directorate, Aircraft Certification
Service, FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168;
telephone (206) 431-2121.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of these
proposed special conditions by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator before taking action on
this proposal. The proposal contained in
this Notice may be changed in light of
the comments received. All comments
submitted will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit with those comments a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Docket No. NM-37." The
postcard will be date/time stamped and
returned to the commenter.

Background

On June 5, 1987, British Aerospace
(BAe) applied for a change to their Type
Certificate No. A49EU for a new exit
configuration on their Mode! 146-300A
airplane. The basic Model 146-300A,
type certificated on October 28, 1988, is
a four engine, 109 passenger, high-wing
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airplane with an exit configuration
consisting of two pairs of Type I exits,
one pair at each end of the passenger
cabin. British Aerospace now seeks to
add a pair of Type IlI exits and thereby
be eligible for an increase in the
maximum passenger configuration to 139
passengers.

Type III exits are typically installed
over the wings of the airplane. They are
allowed by Part 25 of the Federal
Aviation Regulations (FAR) to have a
27-inch step-down from the exit sill to
the wing. Additionally, if the escape
route on the wing terminates at a point
more than six feet above the ground,
means must be provided to assist
evacuees to reach the ground. If the
termination point is less than six feet
above the ground, then the assist means
is not required.

Since the airplane is of a high-wing
configuration, it is not practicable to
incorporate overwing Type Il exits. Part
25 of the FAR permits non-overwing,
non-floor level exits when certain
conditions are satisfied. Included in
these conditions is the requirement for
an assist means for passengers and
crew to egress from the airplane to the
ground when the exit sill height is more
than six feet. This assist means must be
an automatically erected escape slide or
equivalent, and must be self-supporting
on the ground. The sill of the proposed
Type I exits will be more than six feet
above the ground; therefore, an assist
means will be necessary.

BAe has proposed to position the
Type I exits above the landing gear
doors such that the deployed landing
gear door would form a surface for
evacuees to use in lieu of what would be
provided by a wing. The evacuees
would then slide or jump off the landing
gear door to the ground in much the
same manner as they would off a wing
trailing edge.

Since the landing gear must be
extended in order for the landing gear
door to be available as an assist means,
a gear-up landing will result in no assist
means at the Type I exits; however, in
this condition, the exit sill height would
be less than six feet. BAe’s proposed use
of a landing gear door as an assist
means results in features which are
characteristic of both escape slides and
overwing evacuation routes; therefore,
the requirements for either configuration
are insufficient by themselves to assure
that minimum standards are established.

This notice, which proposes special
conditions for the use of a landing gear
door as an evacuation assist means, will
include requirements pertinent to both
overwing and non-overwing exits as
well as additional criteria for this
specific exit.

Under the provisions of § 21.101, BAe
must show that the Model 146-300A, as
changed, continues to meet the

-applicable provisions of the regulations

incorporated by reference in Type
Certificate No. A49EU, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
Type Certificate No. A49EU are as
specified in U.S. Type Certificate Data
Sheet A49EU. In addition, the applicant
volunteered to comply with the
following sections, as amended by
Amendment 25-1 through the
amendments shown, for the Model 146-
300A:

Part 25, Subpart C, Amendment 25-54.
§ 25.629 Amendment 25-46

§ 25.783 Amendment 25-54

§ 25.785 Amendment 25-51

§ 25.787 Amendment 25-51

§ 25.789 Amendment 25-46

§ 25.803 Amendment 25-46

§ 25.811 Amendment 25-46

§ 25.812 Amendment 25-46

§ 25.853 Amendment 25-51

§ 25.853 Amendment 25-54

§ 25.863 Amendment 2546

In addition, the regulations applicable
to the Model 146-300 include the
following noise and environmental
requirements:

1. Part 36 of the FAR, effective
December 1, 1965, including
Amendments 36-1 through 36-13, and
any later amendments which become
effective prior to U.S. type certification.

2. Special Federal Aviation Regulation
No. 27 effective February 1, 1974,
including amendments 27-1 through 27-
5, and any later amendments which
become effective prior to U.S. type
certification.

If the administrator finds that the
applicable airworthiness regulations
(i.e., Part 25 as amended) do not contain
adequate or appropriate safety
standards for the Model 146-300A
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§ 21.16 to establish a level of safety
equivalent to that established in the
regulations.

Special conditions, as appropriate, are
issued in accordance with § 11.49 of the
FAR after public notice, as required by
§8 11.28 and 11.29(b), and become part
of the type certification basis in
accordance with § 21.17(a)({2). In
addition to the applicable airworthiness
regulations and special conditions, the
Model 146-300A must comply with the
noise certification requirements of Part
36 and the engine emission requirements
of Special Federal Aviation Regulation
(SFAR).

Novel or Unusual Design Features

The Model 146-300A will incorporate
the following novel or unusual design
features:

A Type III exit is proposed to be
located under each wing such that an
evacuee using the exit will step out onto
the main landing gear door. The evacuee
would then slide or jump from the
landing gear door to the ground.

Section 25.809(f) requires all non-
overwing exits more than six feet above
the ground to be equipped with an
approved means to assist occupants in
descending to the ground.

Section 25.809(h) similarly requires all
overwing exits having an excape route
which terminates at a point more than
six feet above the ground to be equipped
with an assist means. The exit proposed
for the BAe Model 146-300A will be
more than six feet from the ground;
however, the landing gear door surface
will be within 27 inches of the lower exit
sill. This distance corresponds to the
allowable step-down for an overwing
Type III exit. The distance from the
landing gear door to the ground is less
than six feet.

Section 25.809(f) also requires that
assist means be automatically erected
during exit opening. Strictly speaking,
the landing gear door does not satisfy
this requirement since opening the exit
is not correlated to the availability of
the assist means; however, during any
normal take-off or landing, the landing
gear door will, of course, be available.
During a landing with the landing gear
retracted, evacuees using the Type 1Il
exits will not have an assist means.
With the airplane on the ground with the
landing gear retracted and one wing tip
down, the distance to the ground is less
than six feet for both Type Il exits, and
an assist means would not otherwise be
required.

The regulations also require that an
assist means be self-supporting on the
ground. This requirement has been
interpreted to mean that the assist
means rests on the ground when in use
such that an evacuee does not have to
jump to the ground from the bottom of
the assist means. In the case of an
overwing exit where the terminating
edge of the escape route is less than six
feet from the ground, it is likely that
evacuees might have to jump a short
distance from the wing to the ground.
BAE's proposal incorporates aspects of
both of these exit arrangements and the
proposed special conditions address
this.

Other features of the exit arrangement
which involve both overwing and non-
overwing exit considerations include
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marking, visibility, and width of the
escape route. For the purposes of these
special conditions, this exit will be
treated as an overwing exit with respect
to these requirements.

Other areas which are of particular
concern for this unusual exit
arrangement are the effectiveness of the
exit in the event of landing gear collapse
and the proximity of the excape route to
the engines and wheel wells.

Since a collapse of the landing gear
will necessarily result in some form of
collapse of the landing gear door, the
exit must be demonstrated to be usable
and provide for safe evacuation
considering all conditions of landing
gear collapse. In addition, as mentioned
previously, the exit must be
demonstrated to be usable in the event
of landing gear non-deployment.

Since the Type Il exits are directly
above the main landing gear, it is
possible that a fire originating in the
landing gear assembly could render such
an exit unusable. Due to the design of
the BAe Model 146-300A, it is
considered necessary to address the
possibility that a fire on one side of the
airplane could also render the opposite
side unusable.

These proposed special conditions are
intended to provide requirements which
result in an evacuation system that is as
effective and safe as those envisioned
by the regulations. Where appropriate,
requirements have been drawn from
existing regulations. In other cases new
requirements have been developed to
preserve the level of safety which s
inherent in the design of more
conventional exit arrangements or assist
means.

Accordingly, in lieu of the
requirements of § 25.809(f)(1), the
following special conditions are
proposed for the BAe 146-300A airplane
with the main landing gear doors to be
used as an assist means for non-
overwing Type Il exits. Other
conditions may be developed as needed
based on further FAA review and
discussions with the manufacturer and
the Civil Aviation Authority (CAA).

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability, and it affects only the
manufacturer who applied to the FAA
for approval of these features on the
airplane.

List of Subjects in 14 CFR Parts 21 and
25

Air transportation, Aircraft,
Aviation safety, Safety.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration proposes the following
special condition for the BAe Model
146-300A series airplanes with non-
overwing Type III exits installed.

The authority citation for these
special conditions is as follows;

Authority: 49 U.S.C. 1344, 1348(c), 1352,
1354{a), 1355, 1421 through 1431, 1502,
1651(h){2), 42 U.S.C, 1857£-10, 4321 et seq,,
E.O. 11514; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983).

1. The landing gear door must be
established as an escape route in
accordance with the dimensional,
reflectance, and slip resistant surface
requirements of § 25.803(e).

2. The step-down distance from the
exit sill to the surface of the landing
gear door, where an evacuee would
make first contact, shall not exceed 27
inches (ref. § 25.807(a)(3)).

3. The assist means must provide for
safe evacuation of occupants,
considering all conditions of landing
gear collapse. In addition, safe
evacuation must be afforded via the
Type III exit in the event of main
landing gear non-deployment.

4. Exterior emergency lighting must be
provided for the assist means and all
areas of likely ground contact in
accordance with §§ 25.812(g)(1)(i) and
{ii), and § 25.812(h)(1), as amended
through Amendment 25-58.

5. The assist means be demonstrated
to provide an adequate egress rate for
the number of passenbers requested.
The passenger capacity, as permitted by
§ 25.807(c)(i). Table 1, may be reduced if
satisfactory Type III exit performance
cannot be demonstrated.

6. It must be shown that a landing
gear fire occurring on one side of the
airplane is unlikely to render the
opposite exit unusable.

7. The assist means must be shown to
be as reliable as an escape slide
following exposure to the emergency
landing conditions that may be
encountered in service. In addition, safe
evacuation from the airplane must be
afforded following the crash conditions
specified in § 25.561(b).

Issued in Seattle, Washington, on April 20,
1989,

Leroy A. Keith,

Manager, Transport Airplene Directorate,
Aircraft Certification Service.

[FR Doc. 89-10313 Filed 4-28-89; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 89~-NM-38-AD]

Airworthiness Directives; Boeing
Model 767 Sesles Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

suMmmaRy: This notice proposes a new
airworthiness directive (AD), applicable
to.certain Boeing Model 767 series
airplanes, which would require
replacement of the upper door liner
track pivot bolts on the aft passenger
doors. This proposal is prompted by a
report of interference between the pivot
bolt and the escape slide packboard
identified during testing by the
manufacturer. This condition, if not
corrected, could lead to failure of the
escape slide to properly deploy and the
door to fully open, thus delaying and
possibly jeopardizing successful
emergency evacuation of an airplane.

DATE: Comments must be received no
later than June 12, 1989,

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 86-NM-
38-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124, This information
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Roger S. Young, Airframe Branch,
ANM-120S; telephone (206) 431-1929,
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
89168.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
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the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA [public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, ANM-103,
Attention: Airworthiness Rules Docket
No. 89-NM-38-AD, 17900 Pacific
Highway South, C-8569686, Seattle,
Washington 89168,

Discussion

During an escape slide test of a Model
767 airplane at Boeing, an aft door
escape slide deployed inside the
airplane and the door failed to open
fully, This condition was caused by
interference between the escape slide
packboard and the upper door liner
track pivot bolt. The pivot bolt was
found installed with the head in the
incorrect direction where the threaded
end of the bolt contacted the escape
slide packboard. A large percentage of
the Model 767 doors were tested as part
of the quality control program; therefore,
it is unlikely that this interference
problem due to a reversed bolt existed
on other airplanes at the time they were
delivered from Boeing.

Further investigation revealed that
interference was possible even if the
bolt was correctly installed, due to the
tolerance on the bolt bushing and
packboard movement, This interference

- may cause the escape slide to deploy
improperly when the door is opened in
the emergency mode, thereby making
the exit unusable for evacuation.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 767-
25A0109, dated January 19, 1989, which
contains instructions for the
replacement of the upper door liner
track pivot bolis. The new bolthas a
low profile head which will provide
more clearance between the bolt and
the escape slide packboard. Airplanes
listed in the service bulletin under
Group 1 which have had Boeing Service
Bulletin 767-25-0036 incorporated, and
airplanes listed in the service bulletin
under Group 2 would be required to
have the pivot bolts replaced.

Subsequent to the release of the alert
service bulletin, Boeing determined that
the replacement bolt specified in that
bulletin may be too short. Boeing has
issued Notice of Status Change No. 767~
25A0109, NSC 1, dated April 6, 1989,
which corrects the alert service bulletin
to specify the proper bolt number.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require replacement of the
upper door liner track pivot bolts in
accordance with the procedures
specified in the Alert Service Bulletin
previously described, and with the part
number bolt specified in the Notice of
Status Change.

There are approximately 212 Model
767 series airplanes in the worldwide
fleet. It is estimated that 98 airplanes of
U.S. registry would be affected by this
AD, that it would take approximately 6
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 pe manhour.
The cost of the required parts is
estimated to be less than $50. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$28,420.

The regulations proposed herein
would not have substantial direct effects
ont he States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of Government.
Therefore, in accordance with Executive
Order 12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and {2} is not a significant rule under
DOT Regulatory Policies and Procedures
{44 FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities because few, if
any, Model 767 girplanes are operated
by small entities. A copy of a draft
regulatory evaluation prepared for this
action is contained in the regulatory
docket.

List of Subjects in 14 CFR Part 39

Aviation safety, Aircraft,

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federa] Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421 and 1423;
49 U.5.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to all Model 767 series
airplanes, identified in Boeing Alert
Service Bulletin 767-25A0109, dated
January 19, 1988, listed in Group 1 on
which Boeing Service Bulletin 767-25-
0036 has been accomplished, and
airplanes listed in Group 2, certificated in
any category. Compliance is required
within 18 months after the effective date
of this AD, unless previously
accomplished. i

To ensure that the escape slide will deploy
properly, accomplish the following:

A. Repluce the upper door liner pivot bolts,
in accordance with the procedures specified
in Boeing Alert Service Bulletin 767-25A0109,
dated January 19, 1989, and with the part
number bolt specified in Boeing Notice of
Status Change 767-25A0109, NSC 1, dated
April 8, 1989,

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
und then send it to the Manager, Soattle
Aircraft Certification Office.

C. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriale service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.0. Box 3707, Seattle,
Washington 98124, These documents
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.
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Issued in Seattle, Washington, on April 11,
1989.

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 89-10314 Filed 4-28-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 89-ANM-04]
Proposed Establishment of Telluride
Transition Area, Telluride, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish controlled transition areas to
provide a controlled airspace
environment for the new VOR/DME
approach to Runway 9 at Telluride
Airport, Telluride, Colorado. The area
will be depicted on aeronautical charts
to provide reference for Visual Flight
Rules (VFR) pilots.

DATES: Comments must be received on
or before June 12, 1989,

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace & System Management Branch,
ANM-530, Federal Aviation
Administration, Docket No. 89-AMN-04,
17900 Pacific Highway South, C-689686,
Seattle, WA 98168.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Jerry Parker, ANM-538, Federal
Aviation Administration, Docket No. 89~
ANM-01, 17900 Pacific Highway South,
C-68966, Seattle, WA 98168, Telephone:
{206) 431-2576.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their

comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 89-
ANM-04". The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking any action on the
proposed rule. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace &
System Management Branch, 17900
Pacific Highway South, C-889686, Seattle,
WA 98168. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular 11-2A which
describes the application procedure.

The Proposal

The FAA proposes an amendment to
§ 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
provide controlled airspace transition
areas for instrument flight rules
procedures for the new VOR/DME
approach to Runway 9 at the Telluride
Airport. The intent is to segregate
aircraft operating in visual flight rules
conditions from aircraft operating in
instrument flight rules conditions. The
area would be depicted on appropriate
aeronautical charts so that pilots may
circumnavigate the area or comply with
instrument flight rules procedures.

Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6E dated January 3,
1989.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule”
under Executive Order 12291; (2) is not a
“gignificant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not

warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, if promulgated,
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 108(g)
(Revised Pub. L. 97449, January 12, 1883); 14
CFR 11.69.

§ 71.181 [Amended]

2. Section 71.181 is amended to read
as follows:

Telluride, Colorado, Transition Areas {New)
1,200 Foot Transition Area

Starting at

Latitude Longitude
38°12'00° N. 108°12'00" W.
to 37°58'00” N. 108°17'55" W.
to 38°02'35" N. 108°37'30° W.
10 38°16'45" N. 108°32'00" W.
To the point of beginning.
700 Foot Transition Area
Starting at

Latitude Longitude
to 38°12'00" N. 108°12°'00" W,
to 37°58'00" N. 108°17°55" W.
10 37°51°05" N. 107°50'00" W.
38°05'20" N. 107°44'10" W,

To the point of beginning.

Issued in Seattle, Washington, on April 3,
1989.

Temple H. Johnson, Jr.,

Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 89-10315 Filed 4-26-89; 8:45 am]
BILLING CODE 4910-13-M



Federal Register / Vol. 54, No. 82 / Monday, May 1, 1989 / Proposed Rules

18539

FEDERAL TRADE COMMISSION
16 CFR Part 13
[File No: 861 0134)

Brooks Drug, Inc.; Proposed Consent
Agreement With Analysis to Aid Public
Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement,

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would prohibit,
among other things, Brooks Drug, Inc., a
Pawtucket, RI based corporation, from
entering into any agreement with other
pharmacy firms to withdraw from or
refuse to enter into any participation
agreement. They would further be
prohibited, for a period of ten years,
from communicating to another
pharmacy firm their decision or
intention to enter or refuse to enter into
such a participation agreement. In
addition, for eight years, they would be
prohibited form advising another
pharmacy firm on whether to enter into
any participation agreement.

DATE: Comments must be received on or
before June 30, 1989

ADDRESS: Comments should be directed
to: FTC/Office of the Secretary, Room
159, 6th St. and Pa. Ave., NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Michael D. McNeely, FTC/S-3308,
Washington, DC 20580. (202) 326-2904.

SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (18 CFR 2.34), notice is
hereby given that the following consent
agreement({s) containing a consent
order(s) to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has(ve)
been placed on the public record for a
period of sixty (60) days. Public
comment is invited. Such comments or
views will be considered by the
Commission and will be available for
inspection and copying at its principal
office in accordance with § 4.9{b){6)(ii)
of the Commission’s Rules of Practice
(16 CFR 4.9(b)(6)(ii).

List of Subjects in 16 CFR Part 13
Prescription drugs, Trade practices.

Agreement Containing Consent Order to
Cease and Desist

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Brooks
Drug, Inc., a corporation, hereinafter
sometimes referred to as “Brooks”, and
it now appearing that Brooks is willing
to enter into an agreement containing an
order to cease and desist from the use of
the acts and the practices being
investigated,

It is hereby agreed by and between
Brooks, by its duly autherized officer
and its attorney, and counsel for the
Federal Trade Commission that:

1. Brooks is a corporation organized,
existing, and doing business under and
by virtue of the laws of the State of
Delaware, with its office and principal
place of business at 75 Sabin Street,
Pawtucket, Rhode Island 02860.

2. Brooks admits all the jurisdictional
facts set forth in the draft of complaint
here attached.

3. Brooks waives:

(a} Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law;

{c) All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

{d) Any claim under the Equal Access
to Justice Act.

4. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission, it, together with the draft
of complaint contemplated thereby, will
be placed on the public record for a
period of sixty (60) days and information
with respect thereto publicly released.
The Commission thereafter may either
withdraw its acceptance of this
agreement and so notify Brooks, in
which event it will take such action as it
may consider appropriate, or issue and
serve its complaint (in such form as the
circumstances may require) and
decision in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by Brooks that the law has
been violated as alleged in the draft of
complaint here attached.

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission’s Rules, the Commission
may, without further notice to Brooks,

{1) issue its complaint corresponding in
form and substance with the draft
complaint here attached and its decision
containing the following order to cease
and desist in disposition of the
proceeding, and (2) make information
public in respect thereto. When so
entered, the order to cease and desist
shall have the same force and effect and
may be altered, modified, or set aside in
the same manner and within the same
time provided by statute for other
orders. The order shall become final
upon service. Delivery by the U.S. Postal
Service of the complaint and decision
containing the agreed-to order to
Brooks' address, as stated in this
agreement, shall constitute service.
Brooks waives any right it may have to
any other manner of service. The
complaint may be used in construing the
terms of the order, and no agreement,
understanding, representation, or
interpretation not contained in the order
or the agreement may be used to vary or
contradict the terms of the order.

7. Brooks has read the proposed
complaint and order contemplated
hereby. It understands that once the
order has been issued, it will be required
to file one or more compliance reports
showing that it has fully complied with
the order. Brooks further understands
that it may be liable for civil penalties in
the amount provided by law for each
violation of the order after the order
becomes final,

Order
|

For purposes of the order, the
following definitions shall apply:

A. "“Brooks" means Brooks Drug, Inc.,
a Delaware corporation, its directors,
officers, agents, employees, divisions,
subsidiaries, successors and assigns;

B. “Third-party payer” means any
person or entity that provides a program
or plan pursuant to which such a person
or entity agrees to pay for prescriptions
dispensed by pharmacies to individuals
described in such plan or program as
eligible for such coverage (“Covered
Persons”), and includes, but is not
limited to, health insurance companies;
prepaid hospital, medical, or other
health service plans, such as Blue Cross
and Blue Shield plans; health
maintenance organizations; preferred
provider organizations; prescription
service administrative organizations;
and health benefit programs for
government employees, retirees or
dependents;

C. “Participation agreement" means
any existing or proposed agreement, oral
or written, in which a third-party payer
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agrees to reimburse a pharmacy for the
dispensing of prescription drugs to
Covered Persons, and the pharmacy
agrees to accept such payment from the
third-party payer for such prescriptions
dispensed during the term of the
agreement;

D. “Pharmacy firm" means any
partnership, sole proprietorship or
corporation, including all of its
subsidiaries, affiliates, divisions and
joint ventures, that owns, controls or
operates one or more pharmacies,
including the directors, officers,
employees, and agents of such
partnership, sole proprietorship or
corporation as well as the directors,
officers, employees, and agents of such
partnership’s, sole proprietorship’s or
corporation’s subsidiaries, affiliates,
divisions and joint ventures, but
excludes any partnership, sole
proprietorship or corporation, including
all of its subsidiaries, affiliates,
divisions and joint ventures, which own,
are owned by, control or are under
common control with Brooks. The words

subsndxary“ “affiliate, and “joint
venture"” refer to any firm in which there
is partial (10% or more} or total
ownership or control between
corporations.

II

It Is ordered That Brooks, directly,
indirectly, or through any corporate or
other device, in or in connection with its
activities in or affecting commerce, as
“commerce” is defined in Section 4 of
the Federal Trade Commission Act,
shall forthwith cease and desist from:

A. Agreeing or combining, attempting
to agree or combine, or taking any
action in furtherance of any agreement
or combination, advocating an
agreement, or organizing or cooperating
with any Pharmacy Firm(s) to (1)
boycott, refuse to enter into, withdraw
from, or not participate in, any
Participation Agreement or (2) threaten
to boycott, threaten to refuse to enter
into, threaten to withdraw from, or
threaten not to participate in, any
participation agreement;

B. For a period of ten (10) years after
the date this order becomes final, stating
or communicating in any way to any
pharmacy firm the intention or decision
of Brooks with respect to entering into,
refusing to enter into, threatening to
refuse to enter into, participating in,
threatening to withdraw from, or
withdrawing from any existing or
proposed participation agreement into
which Brooks and the other pharmacy
firm have entered, could enter or are
considering entering;

C. For a period of eight (8) years after
the date this order becomes final, ]

advising any pharmacy firm with
respect to entering into, refusing to enter
into, participating in, or withdrawing
from any existing or proposed
participation agreement into which
Brooks and the other pharmacy firm
have entered, could enter or are
considering entering.

Provided that nothing in this arder
shall prevent Brooks from:

(1) Exercising rights permitted under
the First Amendment to the United
States Constitution to petition any
federal or state government executive
agency or legislative body concerning
legislation, rules or procedures, or to
participate in any federal or state
administrative or judicial proceeding;

(2) Subcontracting, preparing joint
bids, or jointly undertaking with
pharmacy firms to provide prescription
drug services under a participation
agreement if requested to do so in
writing by the third-party payer;

(3) Communicating to the public -
truthful, nondeceptive statements
concerning any existing or proposed
participation agreement.

In the event that Brooks is merged
into or consolidated with its parent
corporation, Hook-SupeRx, Inc., the
provisions of Paragraph II.B. and C.
shall only apply to activities related to
or affecting participation agreements in
New York, Massachusetts, Vermont,
New Hampshire, Rhode Island,
Penngylvania, Connecticut, Maine, New
Jersey, and Maryland.

I

It is further ordered That Brooks:

A. Provide a copy of this order within
thirty (30) days after the date this order
becomes final to each officer, director,
employee pharmacist who is employed
in New York state, and each employee
whose responsibilities include
recommending or deciding whether to
enter into any participation agreement,
and each employee who regularly
attends meetings on Brooks’ behalf that
include representatives of other
pharmacies; and

B. For a period of five (5) years after
the date this order becomes final,
provide each new director and each
employee who enters a position
described in Paragraph A a copy of the
order within ten (10) days of the date the
employee or director assumes the new
position.

v

It is further ordered That Brooks:

A. File a verified, written report with
the Commission within ninety (90) days
after the date this order becomes final,
and annually thereafter for five (5) years
on the anniversary of the date this order

becomes final, and at such other tlmes
as the Commission may, by written
notice to Brooks, require, setting forth in
detail the manner and form in which it
has complied and is complying thh this
order;

B. For a period of five (5) years after
the date this order becomes final, ’
maintain and make available to
Commission staff for inspection and
copying upon reasonable notice all
documents generated by Brooks or that
come into Brooks' possession, custody,
or control regardless of source, that
embady, discuss or refer to the decision
or upon which Brooks relies in deciding
whether to enter into any participation
agreement in which Brooks participates,
has participated, or has considered
participating; and

C. Notify the Commission at least
thirty (30) days prior to any proposed
change in Brooks such as, assignment or
sale resulting in the emergence of a
successor corporation or association,
change of name, change of address,
dissolution, the creation, sale or
dissolution of a subsidiary, or any other
change that may affect compliance with
this order. Provided however that with
respect to the sale of a single subsidiary
consisting of three or fewer retail
locations, Brooks shall provide such
advance notice as is practicable.

Analysis of Proposed Consent Orders to
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, three
agreements to proposed consent orders
from Brooks Drug, Inc., Carl's Drug Co.,
Inc., and Genovese Drug Stores, Inc.
(“proposed respondents”).

The proposed consent orders have
been placed on the public record for
sixty (60} days for reception of
comments by interested persons. -
Comments received during this period
will become part of the public record.
After sixty (60) days, the Commission
will decide whether it should withdraw
from the agreements or make final the
agreements’ proposed orders.

Description of Complaint

A complaint prepared for issuance by
the Commission along with the three
proposed orders alleges that the three
proposed respondents agreed to refuse
to participate in the New York State
Employees Prescription Program. The
complaint alleges that the agreement
coerced the State of New York into
raising the prices paid to pharmacies.
More specifically, the complaint alleges
the following facts.

Brooks Drug, Inc. operates a-chain of
drug stores, including approximately 60
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stores in New York State. Carl's Drug
Co., Inc. operates a chain of drug stores,
including approximately 42 stores in
New York State. Genovese Drug Stores.
Inc. operates a chain of drug stores,
including approximately 72 stores in
New York State. In 1988, each proposed
respondent was a member of the Chain
Pharmacy Association of New York
State (“Chain Association”).

Customers often receive prescriptions
through health benefit programs under
which third-party payers compensate
the pharmacy according to a
predetermined formula. Pharmacies that
participate in such programs accept the
reimbursement offered by the third-
party payer as full payment for
dispensing prescription drugs. The New
York State Employees Prescription
Program is a prescription drug benefit
plan that covers approximately 500,000
beneficiaries. In 1986, proposed
respondents participated in many
prescription drug benefit plans,
including the Employees Prescription
Program as it existed prior to July 1.

The complaint alleges that, in May
1986, New York State solicited
pharmacies to participate in the
Employees Prescription Program under
terms that would go into effect on July 1,
1986. The terms offered were generally
lower than the terms pharmacies were
receiving under the existing program.
The proposed respondents purchased
prescription drugs at an average cost
that was below the level of
reimbursement that was offered. Each
proposed respondent would have
suffered a loss of customers if its
competitors had participated in the
program at a time when it was not
participating.

The complaint alleges that during or
before March 1986, the Chain
Association informed proposed
respondents of the proposed terms of
the Employees Prescription Program.
The Chain Association told members
that it would have a difficult time
opposing the terms of the proposed
program if members were signed up to
participate in the program. The Chain
Association held meetings at which
some members stated that they would
not participate in the Employees
Prescription Program. Many of these
competitors also discussed their
decisions not to participate in the
program outside of Chain Association
meetings. The complaint further alleges
that through these exchanges of
information and other acts, proposed
respondents agreed among themselves
and with others to refuse to participate
in the Employees Prescription Program
to coerce the State of New York to
increase the level of reimbursement
under the program.

The complaint alleges that the
agreement to refuse to participate in the
program injured consumers in New York
by reducing competition among
pharmacy firms with respect to third-
party prescription plans. Furthermaore,
proposed respondents’ boycott forced
New York State to pay substantial
additional sums for prescription drugs
provided to beneficiaries of the
Employees Prescription Program.

Description of the Proposed Consent
Orders

The three proposed orders would
require each of the proposed
respondents to cease and desist from
entering into any agreement among
pharmacy firms to withdraw from or
refuse to enter into any participation
agreement. The proposed orders would
also prohibit each of the proposed
respondents, for a period of ten years,
from communicating to any pharmacy
firm the proposed respondent’s decision
or intention to enter into or refuse to
enter into any participation agreement.
The proposed orders would also prohibit
each proposed respondent, for a period
of eight years, from advising any
pharmacy firm with respect to entering
into or refusing to enter into any
participation agreement.

The orders would not prohibit
proposed respondents from: (a)
Petitioning the government on matters
involving legislation, rules or
procedures; (b) jointly undertaking with
other pharmacy firms to provide
prescription drug services so long as the
third party payer requests in writing that
the proposed respondents do so; or (c)
making truthful and nondeceptive public
statements about existing or proposed
participation agreements.

The orders would require each
proposed respondent to distribute a
copy of the order to certain employees
and others, to file compliance reports, to
retain certain documents, and to notify
the Commission of certain changes in its
corporate structure.

The purpose of this analysis is to
facilitate public comment on the three
proposed orders, and is not intended to
constitute an official interpretation of
the agreements and proposed orders or
to modify their terms in any way.

The proposed consent orders have
been entered into for settlement
purposes only, and do not constitute an
admission by any of the proposed
respondents that the law has been
violated as alleged in the complaint.

Donald S. Clark,
Secretary.

[FR Doc. 89-10271 Filed 4-28-89; 8:45 am])
BILLING CODE 6750-01-M

16 CFR Part 13

[File No. 861 0134)

Carl’s Drug Co., Inc.; Proposed
Consent Agreement With Analysis to
Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of Federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would prohibit,
among other things, Carl's Drug Co., Inc.,
a Rome, NY based corporation, from
entering into any agreement with other
pharmacy firms to withdraw from or
refuse to enter into any participation
agreement. They would further be
prohibited, for a period of ten years,
from communicating to another
pharmacy firm their decision or
intention to enter or refuse to enter into
such a participation agreement. In
addition, for eight years, they would be
prohibited from advising another
pharmacy firm on whether to enter into
any participation agreement.

DATE: Comments must be received on or
before June 30, 1989.

ADDRESS: Comments should be directed
to: FTC/Office of the Secretary, Room
159, 6th St. and Pa. Ave., NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Michael D. McNeely, FTC/S-3308,

" Washington, DC 20580. (202) 326-2904.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721,15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement(s) containing a consent
order(s) to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has(ve)
been placed on the public record for a
period of sixty (60) days. Public
comment is invited. Such comments or
views will be considered by the
Commission and will be available for
inspection and copying at its principal
office in accordance with § 4.9(b)(6)(ii)
of the Commission's Rules of Practice
(16 CFR 4.9(b)(6)(ii).

List of Subjects in 16 CFR Part 13

Prescription drugs, Trade practices.
Agreement Containing Consent Order To
Cease and Desist

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Carl's Drug
Co., Inc., a corporation, hereinafter
sometimes referred to as “Carl’s", and it
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now appearing that Carl's is willing to
enter into an agreement containing an
order to cease and desist from the use of
the acts and the practices being
investigated,

It is hereby agreed By and between
Carl's, by its duly authorized officer and
its attorney, and counsel for the Federal
Trade Commission that:

1. Carl's is a corporation organized,
existing, and doing business under and
by virtue of the laws of the State of New
York, with its office and principal place
of business at Box 203 Success Drive,
Rome, New York 13440,

2, Carl’s admits all the jurisdictional
facts set forth in the draft of complaint
here attached.

3. Carl's waives:

{a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law;

{c) All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

(d) Any claim under the Equal Access
to Justice Act.

4. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission, it, together with the draft
of complaint contemplated thereby, will
be placed on the public record for a
period of sixty (60) days and information
with respect thereto publicly released.
The Commission thereafter may either
withdraw its acceptance of this
agreement and so notify Carl's, in which
event it will take such action as it may
consider appropriate, or issue and serve
its complaint (in such form as the
circumstances may require) and
decision in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by Carl's that the law has
been violated as alleged in the draft of
complaint here attached.

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission’s Rules, the Commission
may, without further notice to Carl’s, {1)
issue its complaint corresponding in
form and substance with the draft
complaint here attached and its decision
containing the following order to cease
and desist in disposition of the
proceeding, and (2) make information
public in respect thereto. When so
entered, the order to cease and desist

shall have the same force and effect and
may be altered, meodified, or set aside in
the same manner and within the same
time provided by statute for other
orders. The order shall become final
upon service. Delivery by the U.S. Postal
Service of the complaint and decision
containing the agreed-to order to Carl's
address, as stated in this agreement,
shall constitute service. Carl's waives
any right it may have to any other
manner of service. The compleint may
be used in construing the terms of the
order, and no agreement, understanding,
represcntation, or interpretation not
cortained in the order or the agreement
may be used to vary or contradict the
terms of the order.

7. Carl's has read the proposed
complaint and order contemplated
herehy. It understands that once the
order has been issued, it will be required
to file one or more compliance reports
showing that it has fully complied with

- the order. Carl's further understands

that it may be liable for civil penalties in
the amount provided by law for each
violation of the order after the order

_ becomes final.

Order
I

For purposes of the order, the
following definitions shall apply:

A. “Carl's” means Carl's Drug Co.,
Inc., its directors, officers, agents,
employees, divisions, subsidiaries,
successors and assigns;

B. “Third-party payer” means any
person or entity that provides a program
or plan pursuant to which such a person
or entity agrees to pay for prescriptions
dispensed by pharmacies to individuals
described in such plan or program as
eligible for such coverage ("“Covered
Persons”), and includes, but is not
limited to, health insurance companies;
prepaid hospital, medical, or other
health service plans, such as Blue Cross
and Blue Shield plans; health
maintenance organizations; prefcrred
provider organizations; prescription
service administrative organizations;
and health benefit programs for
government employees, retirees cr
dependents;

C. “Participation agreement” means
any existing or proposed agreement, oral
or written, in which a third-party payer
agrees to reimbui se a pharmacy for the
dispensing of prescription drugs to
Covered Persons, and the pharmacy
agrees to accept such payment from the
third-party payer for such prescriptions
dispensed during the term of the
agreement;

D. “Pharmacy firm" means any
partnership, scle proprietorship or

corporation, including all of its
subsidiaries, affiliates, divisions and
joint ventures, that owns, contrals or
operates one or more pharmacies,
including the directors, officers,
employees, and agents of such
partnership, sole proprietorship or
corporation as well ag the directors,
officers, employees, and agenta of such
partnership's, sole proprietorship’s or
corporation’s subsidiaries, affiliates,
divisions and joint ventures, but
excludes any partnership, sole
proprietorship or corporation, including
all of its subsidiaries, affiliates,
divisions and joint ventures, which own,
are owned by, control or are under
common control with Carl's. The words
“subsidiary”, “affiliate”, and “joint
venture” refes to any firm in which there
is partial (10% or more) or total
ownership or control between
corporatiors.

1

It 1s ordered That Carl's, directly,
indirectly, or through any corporate or
other device, in or in connection with its
activities in or affecting commerce, as
“commerce” is defined in Section 4 of
the Federal Trade Commission Act,
shall forthwith cease and desist from:

A. Agreeing or combining, attempting
to agree or combine, or taking any
action in furtherance of any agreement
or combination, advocating an
agreement, or organizing or cooperating
with any Pharmacy Firm(s) to (1)
boycott, refuce to enter into, withdraw
from, or not participate in, any
Participation Agreement or (2} threaten
to boycott, threaten to refuse to enter
into, threaten to withdraw from, or
threaten not to participate in, any
participation agreement;

B. For a period of ten (10) years after
the date this order becomes final, stating
or communicating in any way to any
pharmacy firm the intention or decision
of Carl’s with respect to entering into,
refusing to enter into, threatening tc
refuse to enter into, participating in,
threatening to withdraw from, or
withdrawing from any existing or
proposed participation agreement into
which Carl's and the other pharmacy
firm have entered, could enter or are
considering entering;

C. For a period of eight (8) years after
the date this order becomes final,
advising any pharmacy firm with
respect to entering into, refusing to enter
into, participating in, or withdrawing
from any existing or proposed
participation agreement into which
Carl's and the other pharmacy firm have
entered, could enter or are considering
entering.
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Provided that nothing in this order
shall prevent Carl’s from: .

(1) Exercising rights permitted under
the First Amendment to the United
States Constitution to petition any
federal or state government executive
agency or legislative body concerning
legislation, rules or procedures, or to
participate in any federal or state
administrative or judicial proceeding;

(2) Subcontracting, preparing joint
bids, or otherwise jointly undertaking
with pharmacy firms to provide
prescription drug services under a
participation agreement if requested to
do so in writing by the third-party payer;

(3) Communicating to the public
truthful, nondeceptive statements
concerning any existing or proposed
participation agreement.

144

It is further ordered That Carl's:

A. Provide a copy of this order within
thirty (30) days after the date this order
becomes final to each officer, director,
employee pharmacist who is employed
in New York state, and each employee
whose responsibilities include
recommending or deciding whether to
enter into any participation agreement,
and each employee who regularly
attends meetings on Carl’s behalf that
include representatives of other
pharmacies; and

B. For a period of five (5) years after
the date this order becomes final,
provide each new director and each
employee who enters a position
described in Paragraph A a copy of the
order within ten (10) days of the date the
employee or director assumes the new
position,

v

1t is further ordered That Carl's:

A. File a verified, written report with
the Commission within ninety (90) days
after the date this order becomes final,
and annually thereafter for five (5) years
on the anniversary of the date this order
becomes final, and at such other times
as the Commission may, by written
notice to Carl's, require, setting forth in
detail the manner and form in which it
has complied and is complying with this
order;

B. For a period of five (5) years after
the date this order becomes final,
maintain and make available to
Commission staff for inspection and
copying upon reasonable notice all
documents generated by Carl's or that
come into Carl's possession, custody, or
control regardless of source, that
embody, discuss or refer to the decision
or upon which Carl's relies in deciding
whether to enter into any participation
agreement in which Carl's participates,

has participated, or has considered
participating; and

C. Notify the Commission at least
thirty (30) days prior to any proposed
change in Carl's such as, assignment or
sale resulting in the emergence of a
successor corporation or association,
change of name, change of address,
dissolution, the creation, sale or
dissolution of a subsidiary, or any other
change that may affect compliance with
this order.

Analysis of Proposed Consent Orders to
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, three
agreements to proposed consent orders
from Brooks Drug, Inc., Carl's Drug Co.,
Inc., and Genovese Drug Stores, Inc.
{“proposed respondents”).

The proposed consent orders have
been placed on the public record for
sixty (60} days for reception of
comments by interested persons.
Comments received during this period
will become part of the public record.
After sixty (60) days, the Commission
will decide whether it should withdraw
from the agreements or make final the
agreements’ proposed orders.

Description of Complaint

A complaint prepared for issuance by
the Commission along with the three
proposed orders alleges that the three
proposed respondents agreed to refuse
to participate in the New York State
Employees Prescription Program. The
complaint alleges that the agreement
coerced the State of New York into
raising the prices paid to pharmacies.
More specifically, the complaint alleges
the following facts.

Brooks Drug, Inc. operates a chain of
drug stores, including approximately 60
stores in New York State. Carl's Drug
Co., Inc. operates a chain of drug stores,
including approximately 42 stores in
New York State. Genovese Drug Stores,
Inc. operates a chain of drug stores,
including approximately 72 stores in
New York State. In 1988, each proposed
respondent was a member of the Chain
Pharmacy Association of New York
State (“Chain Association”).

Customers often receive prescriptions
through health benefit programs under
which third-party payers compensate
the pharmacy according to a
predetermined formula. Pharmacies that
participate in such programs accept the
reimbursement offered by the third-
party payer as full payment for
dispensing prescription drugs. The New
York State Employees Prescription
Program is a prescription drug benefit
plan that covers approximately 500,000
beueficiaries. In 1986, proposed

respondents participated in many
prescription drug benefit plans,
including the Employees Prescription
Program as it existed prior to July 1.

The complaint alleges that, in May
1986, New York State solicited
pharmacies to participate in the
Employees Prescription Program under
terms that would go into effect on July 1,
1986. The terms offered were generally
lower than the terms pharmacies were
receiving under the existing program.
The proposed respondents purchased
prescription drugs at an average cost
that was below the level of
reimbursement that was offered. Each
proposed respondent would have
suffered a loss of customers if its
competitors had participated in the
program at a time when it was not
participating.

The complaint alleges that during or
before March 1986, the Chain
Association informed proposed
respondents of the proposed terms of
the Employees Prescription Program.
The Chain Association told members
that it would have a difficult time
opposing the terms of the proposed
program if members were signed up to
participate in the program. The Chain
Association held meetings at which
some members stated that they would
not participate in the Employees
Prescription Program. Many of these
competitors also discussed their
decisions not to participate in the
program outside of Chain Association
meetings. The complaint further alleges
that through these exchanges of
information and other acts, proposed
respondents agreed among themselves -
and with others to refuse to participate
in the Employees Prescription Program
to coerce the State of New York to
increase the level of reimbursement
under the program.

The complaint alleges that the
agreement to refuse to participate in the
program injured consumers in New York
by reducing competition among
pharmacy firms with respect to third-
party prescription plans. Furthermore,
proposed respondents' boycott forced
New York State to pay substantial
additional sums for prescription drugs
provided to beneficiaries of the
Employees Prescription Program.

Description of the Proposed Consent
Orders

The three proposed orders would
require each of the proposed
respondents to cease and desist from
entering into any agreement among
pharmacy firms to withdraw from or
refuse to enter into any participation
agreement. The proposed orders would
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also prohibit each of the proposed
respondents, for a period of ten years,
from communicating to any pharmacy
firm the proposed respondent's decision
or intention to enter into or refuse to
enter into any participation agreement.
The proposed orders would also prohibit
each proposed respondent, for a period
of eight years, from advising any
pharmacy firm with respect to entering
into or refusing to enter into any
participation agreement.

The orders would not prohibit
proposed respondents from: {a)
Petitioning the government on matters
involving legislation, rules or
procedures; (b} jointly undertaking with
other pharmacy firms to provide
prescription drug services so long as the
third-party payer requests in writing
that the proposed respondents do so; or
(c) making truthful and nondeceptive
public statements about existing or
proposed participation agreements.

The orders would require each
proposed respondent to distribute a
copy of the order to certain employees
and others, to file compliance reports, to
retain certain documents, and to notify
the Commission of certain changes in its
corporate structure,

The purpose of this analysis is to
facilitate public comment on the three
proposed orders, and is not intended to
constitute an official interpretation of
the agreements and proposed orders or
to modify their terms in any way.

The proposed consent orders have
been entered into for settlement
purposes only, and do not constitute an
admission by any of the proposed
respondents that the law has been
violated as alleged in the complaint.
Donald 8. Clark,

Secretary.
(FR Doc. 89-10272 Filed 4-28-89; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 13
[Flle No 861 0134]

Genovese Drug Stores, Inc.; Proposed
Consent Agreement With Analysis to
Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would prohibit,
among other things, Genovese Drug
Stores, Inc., a Melville, NY based
corporation, from entering into any
agreement with other pharmacy firms to
withdraw from or refuse to enter into

any participation agreement. They
would further be prohibited, for a period
of ten years, from communicating to
another pharmacy firm their decision or
intention to enter or refuse to enter into
such a participation agreement. In
addition, for eight years, they would be
prohibited form advising another
pharmacy firm on whether to enter into
any participation agreement.

PATE: Comments must be received on or
before June 30, 1989.

ADDRESS: Comments should be directed
to: FTC/Office of the Secretary, Room
159, 6th St. and Pa. Ave., NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Michael D. McNeely, FTC/S-3308,
Washington, DC 20580. (202) 3262904,

SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f} of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement(s) containing a consent
order(s) to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has(ve)
been placed on the public record for a
period of sixty (80) days. Public
comment is invited. Such comments or
views will be considered by the
Commission and will be available for
inspection and copying at its principal
office in accordance with § 4.9{b){6)(ii)
of the Commission’s Rules of Practice
{16 CFR 4.9{b}(8)(ii)).

List of Subjects in 16 CFR Part 13
Prescription drugs, Trade practices.

Agreement Containing Consent Order To
Cease and Desist

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Genovese
Drug Stores, Inc., a corporation,
hereinafter sometimes referred to as
“Genovese”, and it now appearing that
Genovese is willing to enter into an
agreement containing an order to cease
and desist from the use of the acts and
the practices being investigated,

It ig hereby ogreed By and between
Genovese, by its duly authorized officer
and its attorney, and counsel for the
Federal Trade Commission that:

1. Genovese is a corporation
organized, existing and doing business
under and by virtue of the laws of the
State of Delaware, with its office and
principal place of business at 80 Marcus
Drive, Melville, NY 11747,

2. Genovese admits all the
jurisdictional facts set forth in the draft
of complaint here attached.

3. Genovese waives:

(a) Any further procedural steps;

(b) The requirement that the
Commissjon’s decision contain a
statement of findings of fact and
conclusions of law;

{c) Al rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

(d} Any claim under the Equal Access
to Justice Act.

4. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission, it, together with the draft
of complaint contemplated thereby, will
be placed on the public record for a
period of sixty (60) days and information
with respect thereto publicly released.
The Commission thereafter may either
withdraw its acceptance of this
agreement and so notify Genovese, in
which event it will take such action as it
may consider appropriate, or issue and
serve its complaint {in such form as the
circumstances may require) and
decision in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by Genovese that the law
has been violated as alleged in the draft
of complaint here attached.

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission's Rules, the Commission
may, without further notice to Genovese,
(1) issue its complaint corresponding in
form and substance with the draft
complaint here attached and its decision
containing the following order to cease
and desist in disposition of the
proceeding, and (2) make information
public in respect thereto. When so
entered, the order to cease and desist
shall have the same force and effect and
may be altered, modified, or set aside in
the same manner and within the same
time provided by statute for other
orders. The order shall become final
upon service. Delivery by the U.S. Postal
Service of the complaint and decision
containing the agreed-to order to
Genovese’s address, as stated in thig
agreement, shall constitute service.
Genovese waives any right it may have
to any other manner of service. The
complaint may be used in construing the
terms of the order, and no agreement,
understanding, representation, or
interpretation not contained in the order
or the agreement may be used to vary or
contradict the terms of the order.
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7. Genovese has read the proposed
complaint and order contemplated
hereby. It understands that once the
order has been issued, it will be required
to file one or more compliance reports
showing that it has fully complied with
the order. Genovese further understands
that it may be liable for civil penalties in
the amount provided by law for each
violation of the order after the order
becomes final.

Order
I

For purposes of the order, the
following definitions shall apply:

A. “Genovese” means Genovese Drug
Stores, Inc., its directors, officers,
agents, employees, divisions,
subsidiaries, successors and assigns;

B. “Third-party payer” means any
person or entity that provides a program
or plan pursuant to which such a person
or entity agrees to pay for prescriptions
dispensed by pharmacies to individuals
described in such plan or program as
eligible for such coverage (“Covered
Persons"), and includes, but is not
limited to, health insurance companies;
prepaid hospital, medical, or other
health service plans, such as Blue Cross
and Blue Shield plans; health
maintenance organizations; preferred
provider organizations; prescription
service administrative organizations;
and health benefit programs for
government employees, retirees or
dependents;

C. “Participation agreement” means
any existing or proposed agreement, oral
or written, in which a third-party payer
agrees to reimburse a pharmacy for the
dispensing of prescription drugs to
Covered Persons, and the pharmacy
agrees to accept such payment from the
third-party payer for such prescriptions
dispensed during the term of the
agreement;

D. “Pharmacy firm" means any
partnership, sole proprietorship or
corporation, including all of its
subsidiaries, affiliates, divisions and
joint ventures, that owns, controls or
operates one or more pharmacies.
including the directors, officers,
employees, and agents of such
partnership, sole proprietorship or
corporation as well as the directors,
officers, employees, and agents of such
partnership's, sole proprietorship’s or
corporation's subsidiaries, affiliates,
divisions and joint ventures, but
excludes any partnership, sole
proprietorship or corporation, including
all of its subsidiaries, affiliates,
divisions and joint ventures, which own,
are owned by, control or are under
common control with Genovese. The

words “subsidiary”, “affiliate”, and
"“joint venture” refer to any firm in
which there is partial (10% or more) or
total ownership or control between
corporations.

1

It is ordered That Genovese, directly,
indirectly, or through any corporate or
other device, in or in connection with its
activities in or affecting commerce, as
*commerce” is defined in Section 4 of
the Federal Trade Commission Act,
shall forthwith cease and desist from:

A. Agreeing or combining, attempting
to agree or combine, or taking any
action in furtherance of any agreement
or combination, advocating an
agreement, or organizing or cooperating
with any Pharmacy Firm(s) to (1)
boycott, refuse to enter into, withdraw
from, or not participate in, any
Participation Agreement or (2) threaten
to boycott, threat to refuse to enter into,
threaten to withdraw from, or threaten
not to participate in, any participation
agreement;

B. For a period of ten (10) years after
the date this order becomes final, stating
or communicating in any way to any
pharmacy firm the intention or decision
of Genovese with respect to entering
into, refusing to enter into, threatening
to refuse to enter into, participating in,
threatening to withdraw from, or
withdrawing from any existing or
proposed participation agreement into
which Genovese and the other
pharmacy firm have entered, could enter
or are considering entering;

C. For a period of eight (8) years after
the date this order becomes final,
advising any pharmacy firm with
respect to entering into, refusing to enter
into, participating in, or withdrawing
from any existing or proposed
participation agreement into which
Genovese and the other pharmacy firm
have entered, could enter or are
considering entering.

Provided that nothing in this order
shall prevent Genovese from:

(1) Exercising rights permitted under
the First Amendment to the United
States Constitution to petition any
federal or state government executive
agency or legislative body concerning
legislation, rules or procedures, or to
participate in any federal or state
administrative or judicial proceeding;

{2} Subcontracting, preparing joint
bids, or otherwise jointly undertaking
with pharmacy firms to provide
prescription drug services under a
participation agreement if requested to
do so in writing by the third-party payer;

(3) Communicating to the public
truthful, nondeceptive statements

concerning any existing or proposed
participation agreement.

1l

It is further ordered That Genovese:

A. Provide a copy of this order within
thirty (30) days after the date this order
becomes final to each officer, director,
employee pharmacist who is employed
in New York state, and each employee
whose responsibilities include
recommending or deciding whether to
enter into any participation agreement,
and each employee who regularly
attends meetings on Genovese's behalf
that include representatives of other
pharmacies; and

B. For a period of five (5) years after
the date this order becomes final,
provide each new director and each
employee who enters a position
described in Paragraph A a copy of the
order within ten (10) days of the date the
employee or director assumes the new
position,

v

It is further ordered That Genovese:

A.File a verified, written report with
the Commission within ninety (90} days
after the date this order becomes final,
and annually thereafter for five (5) years
on the anniversary of the date this order
becomes final, and at such other times
as the Commission may, by written
notice to Genovese, require, setting forth
in detail the manner and form in which
it has complied and is complying with
this order;

B. For a period of five (5) years after
the date this order becomes final,
maintain and make available to
Commission staff for inspection and
copying upon reasonable notice all
documents generated by Genovese or
that come into Genovese’s possession,
custody, or control regardless of source,
that embody, discuss or refer to the
decision or upon which Genovese relies
in deciding whether to enter into any
participation agreement in which
Genovese participates, has participated.
or has considered participating; and

C. Notify the Commission at least
thirty (30) days prior to any proposed
change in Genovese such as, assignment
or sale resulting in the emergence of a
successor corporation or association,
change of name, change of address,
dissolution, the creation, sale or
dissolution of a subsidiary, or any other
change that may affect compliance with
this order.

Analysis of Proposed Consent Orders to
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, three
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agreements to proposed consent orders
from Brooks Drug, Inc., Carl's Drug Co.,
Inc., and Genovese Drug Stores, Inc.
(“proposed respondents”).

The proposed consent orders have
been placed on the public record for
sixty (60) days for reception of
comments by interested persons,
Comments received during this period
will become part of the public record.
After sixty (60) days, the Commission
will decide whether it should withdraw
from the agreements or make final the
agreements proposed orders.

Description of Complaint

A complaint prepared for issuance by
the Commission along with the three
proposed orders alleges that the three
proposed respondents agreed to refuse
to participate in the New York State
Employees Prescription Program. The
complaint alleges that the agreement
coerced the State of New York into
raising the prices paid to pharmacies.
More specifically, the complaint alleges
the following facts.

Brooks Drug, Inc. operates a chain of
drug stores, including approximately 60
stores in New York State. Carl's Drug
Co., Inc. operates a chain of drug stores,
including approximately 42 stores in
New York State. Genovese Drug Stores,
Inc. operates a chain of drug stores,
including approximately 72 stores in
New York State. In 19886, each proposed
respondent was a member of the Chain
Pharmacy Association of New York
State ("“Chain Association”).

Customers often receive prescriptions
through health benefit programs under
which third-party payers compensate
the pharmacy according to a
predetermined formula. Pharmacies that
participate in such programs accept the
reimbursement offered by the third-
party payer as full payment for
dispensing prescription drugs. The New
York State Employees Prescription
Program is a prescription drug benefit
plan that covers approximately 500,000
beneficiaries. In 1986, proposed
respondents participated in many
prescription drug benefit plans,
including the Employees Prescription
Program as it existed prior to July 1.

The complaint alleges that, in May
1986, New York State solicited
pharmacies to participate in the
Employees Prescription Program under
terms that would go into effect on July 1,
1986. The terms offered were generally
lower than the terms pharmacies were
receiving under the existing program.
The proposed respondents purchased
prescription drugs at an average cost
that was below the level of
reimbursement that was offered. Each
proposed respondent would have

suffered a loss of customers if its
competitors had participated in the
program at a time when it was not
participating.

The complaint alleges that during or
before March 1986, the Chain
Association informed proposed
respondents of the proposed terms of
the Employees Prescription Program.
The Chain Association told members
that it would have a difficult time
opposing the terms of the proposed
program if members were signed up to
participate in the program. The Chain
Association held meetings at which
some members stated that they would
not participate in the Employees
Prescription Program. Many of these
competitors also discussed their
decisions not to participate in the
program outside of Chain Association
meetings. The complaint further alleges
that through these exchanges of
information and other acts, proposed
respondents agreed among themselves
and with others to refuse to participate
in the Employees Prescription Program
to coerce the State of New York to
increase the level of reimbursement
under the program.

The complaint alleges that the
agreement to refuse to participate in the
program injured consumers in New York
by reducing competition among
pharmacy firms with respect to third-
party prescription plans. Furthermore,
proposed respondents boycott forced
New York State to pay substantial
additional sums for prescription drugs
provided to beneficiaries of the
Employees Prescription Program.

Description of the Proposed Consent
Orders

The three proposed orders would
require each of the proposed
respondents to cease and desist from
entering into any agreement among
pharmacy firms to withdraw from or
refuse to enter into any participation
agreement. The proposed orders would
also prohibit each of the proposed
respondents, for a period of ten years,
from communicating to any pharmacy
firm the proposed respondent’s decision
or intention to enter into or refuse to
enter into any participation agreement.
The proposed orders would also prohibit
each proposed respondent, for a period
of eight years, from advising any
pharmacy firm with respect to entering
into or refusing to enter into any
participation agreement.

The orders would not prohibit
proposed respondents from: (a)
petitioning the government on matters
involving legislation, rules or
procedures; (b) jointly undertaking with
other pharmacy firms to provide

prescription drug services so long as the
third-party payer requests in writing
that the proposed respondents do so; or
(c) making truthful and nondeceptive
public statements about existing or
proposed participation agreements.

The orders would require each
proposed respondent to distribute a
copy of the order to certain employees
and others, to file compliance reports, to
retain certain documents, and to notify
the Commission of certain changes in its
corporate structure.

The purpose of this analysis is to
facilitate public comment on the three
proposed orders, and is not intended to
constitute an official interpretation of
the agreements and proposed orders or
to modify their terms in any way.

The proposed consent orders have
been entered into for settlement
purposes only, and do not constitute an
admission by any of the proposed
respondents ihat the law has been
violated as alleged in the complaint.
Donald 8. Clark,

Secretary.
(FR Doc. 89-10273 Filed 4-28-89; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
[Docket S-015]

Electric Power Generation,
Transmission, and Distribution;
Electrical Protective Equipmens;
Extension of Comment Period

AGENCY: Occupational Safety and
Health Administration, U.S. Department
of Labor.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Occupational Safety and
Health Administration (C3HA) is
extending the period for the submission
of comments to the proposed electric
power generation, transmission, and
distribution and electrical protective
equipment standards published in the
Federal Register on January 31, 1989 (54
FR 4974). This extension is in response
to a request filed with OSHA by
industry organizations. Interested
parties are given an additional 31 days
to comment on this proposal.

DATES: Written comments on these
proposed rules must be postmarked by
June 1, 1989.
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ADDRESS: All comments should be sent
in quadruplicate to Docket Officer;
Docket 5-015, Rm. N2634; OSHA, U.S.
Department of Labor; 200 Constitution
Avenue NW.; Washington, DC 20210,
FOR FURTHER INFORMATION CONTACT:
Mr. James F. Foster; U.S. Department of
Labor, Occupational Safety and Health
Administration, Room N3637; 200
Constitution Avenue NW.; Washington,
DC 20210 (202-523-8148).
SUPPLEMENTARY INFORMATION: This
document was prepared under the
direction of Alan C, McMillan, Acting
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue NW.,, Washington, DC 20210.

This document is issued under
sections 4, 8, and 8 of the Occupational
Safety and Health Act of 1970 (84 Stat.
1593, 1599, 29 U.S.C. 653, 655, 657),
Secretary of Labor’s Order No. 9-83 (48
FR 385736), and 29 CFR Part 1911.

Signed at Washington, DC this 25th day of
April, 1989,
Alan C. McMillan,
Acting Assistant Secretary of Labor.
[FR Doc. 83-10309 Filed 4-28-88; 8:45 am}
BILLING CODE 4510-28-M

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 98a

Military Whistleblower Protection

AGENCY: Inspector General, Department
of Defense.

ACTION: Proposed rule.

SUMMARY: This part provides policy and
implements the military whistleblower
protection provisions contained in Pub.
L. 100-456. It applies to all DoD
components and personnel and
establishes responsibilities, authorities,
and operating procedures to ensure that
military members of the Armed Forces
are protected from reprisal for making
lawful communication with a member of
Congress or an Inspector General in
which the member makes a complaint or
discloses information that the member
reasonably believes evidence a
violation of law or regulation;
mismanagement, a gross waste of funds,
an abuse of authority, or a substantial
.and specific danger to public safety.
This part specifically provides for the
reporting and investigating of reprisal
allegations. It also provides for remedies
when reprisal is found, including
disciplinary action against persons
taking reprisal, and the correction of
military records when appropriate.

DATE: Comments must be received by
May 31, 1989,

ADDRESS: Office of the Inspector
General, Department of Defense, 400
Army Navy Drive, Arlington, VA 22202~
2884,

FOR FURTHER INFORMATION CONTACT:
Ms. M. Campbell, telephone (202) 697~
6656,

SUPPLEMENTARY INFORMATION:
List of Subjects in 32 CFR Part 98a
Armed forces, Fraud, Investigations.

Accordingly, Title 32 of the Code of
Federal Regulations, is proposed to be
amended to add Part 98a as follows:

PART 98a—MILITARY
WHISTLEBLOWER PROTECTION

Sec.

98a.1
98a.2
98a.3
98a.4

Purpose.

Applicability and scope.

Definitions.

Policy.

98a.5 Responsibilities.

98a.6 Authority.

Appendix—Operating Procedures.
Authority: 10 U.S.C. 1034; Pub. L. 100-456

§98a.1 Purpose.

This document provides policy and
implements Pub. L. 1004586 that
establishes protection against reprisal
for military members of the Armed
Forces for making a lawful
communication to a Member of
Congress or an Inspector General in
which the member makes a complaint or
discloses information that the member
reasonably believes evidences a
violation of law or regulation; or
mismanagement, a gross waste of funds,
an abuse of authority, or a substantial
and specific danger to public safety. It
sets forth responsibilities and
authorities for such protection and
prescribes operating procedures
{Appendix).

§98a.2 Applicability and scope.

This part applies to all DoD personnel
and to the Office of the Secretary of
Defense {OSD), the Military
Departments (including their National
Guard and reserve compeonents), the
Joint Chiefs of Staff (JCS), the Unified
and Specified Commands, the Inspector
General and the Defense Agencies,
including nonappropriated fund
activities (hereafter referred to
collectively as “DoD Components™).

§98a.3 Definitions.

(a) Communication. Any lawful
communication to a Member of
Congress or an Inspector General.

(b) Member of Congress. Any
Delegate or Resident Commissioner to
Congress.

{c) Inspector General. An Inspector
General appointed under the Inspector
General Act of 1978; and an officer of
the armed forces assigned or detailed
under Service regulations to serve as an
Inspector General at any command level
in one of the Military Departments.

(d) Board for the Correction of
Military Records. Any board
empowered under 10 U.S.C. 1552 to
recommend correction of military
records to the Secretary of the Military
Department concerned.

(e} Correction Action. Any action
deemed necessary to make the
complainant whole; changes in agency
regulations, or practices; administrative
or disciplinary action against offending
personnel; or referral to the U.S.
Attorney General or Court Martial
convening authority of any evidence of
criminal violation.

(f) Member of the Armed Forces. All
Regular and Reserve component officers
(commissioned and warrant} and
enlisted members of the Army, Navy,
Air Force, Marine Corps, and the Coast
Guard when operating as part of the
Navy, on active duty, and Reserve
component officers (commissioned and
warrant) and enlisted members whether
on active duty, on inactive duty for
training, or not in a training status. This
definition includes professors and
cadets of the Military Service academies
and officers and enlisted members of the
National Guard.

(g) Reprisal. Taking or threatening to
take an unfavorable personnel action or
withholding or threatening to withhold a
favorable personnel action against a
member for making or preparing to
make a communication to a Member of
Congress or an Inspector General.

(h) Personnel Action. Any action
taken with respect to a member of the
Armed Forces which affects or has the
potential to affect the member's current
position or his career. Such actions
include; a promotion; a disciplinary or
other corrective action; a transfer or
reassignment; a performance evaluation;
a decision concerning pay, benefits,
awards or training; any other significant
change in duties or responsibilities
inconsistent with the member's rank.

§98a.4 Policy.

(a) No person shall restrict a member
of the Armed Forces from lawfully
communicating with a Member of
Congress or an Inspector General.

(b) It is DoD policy that members of
the Armed Forces shall be free from
reprisal for making or preparing to make
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lawful communications to Members of
Congress and Inspectors General.

(c) Any employee or member of the
Armed Forces who has the authority to
take, direct others to take, recommend
or approve any personnel action shall
not, under such authority, take,
withhold, threaten to take, or threaten to
withhold a personnel action with
respect to any member of the Armed
Forces in reprisal for making or
preparing to make a lawful
communication to a Member of
Congress or an Inspector General.

§98a.5 Responsibilities.

(a) The Inspector General, Department
of Defense (IG, DoD) shall:

(1) Expeditiously initiate an
investigation of any allegation
submitted to the IG, DoD under this part
by a member of the Armed Forces that a
personne) action has been taken {or
threatened) in reprisal for making or
preparing to make a lawful
communication to a Member of
Congress or an Inspector General in
which the member makes a complaint or
discloses information that the member
reasonably believes evidences a
violation of law or regulation; or
mismanagement, a gross waste of funds,
an abuse of authority, or a substantial
and specific danger to public health or
safety. The IG, DoD may request the
appropriate DoD Component Inspector
General conduct the investigation. No
investigation is required when such
allegation is submitted more than 60
days after the military member became
aware of the personnel action that is the
subject of the allegation.

{2) Initiate a separate investigation of
the information the member believes
evidences wrongdoing if such
investigation has not already been
initiated. No investigation is required if
the information that the member
believes evidences wrongdoing relates
to actions which took place during
combat.

(3} Complete the investigation of the
allegation of reprisal and issue a report
within 90 days of the receipt of the
allegation. If a determination is made
that the report cannot be issued within
80 days of receipt of the allegation,
notify the Assistant Secretary of
Defense (Force Management and
Personnel) (ASD(FM&P)) and the
member or former member making the
allegation of the reasons the report will
not be submitted within that time and
when the report will be submitted.

(4) Prepare report of the results of the
investigation. The report will include a
thorough review of the facts and
circumstances relevant to the allegation,
the relevant documents acquired during

the investigation, and summaries of
interviews conducted.

(5) Submit a copy of the report of
investigation to the ASD{FM&P) and to
the member or former member making
the allegation not later than 30 days
after the completion of the investigation.
The copy of the report issued to the
member may exclude any information
not otherwise available to him/her
under “DoD Freedom of Information Act
Program.” (32 CFR Part 285)

(8) At the request of a Board for the
Correction of Military Records, submit a
copy of the investigative report to the
Board. :

(7) At the request of a Board for the
Correction of Military Records, gather
further evidence and issue a further
report of the Board.

(8} After the final action in any
allegation filed under this part,
whenever possible, interview the person
who made the allegation to determine
the views of that person on the
disposition of the matter.

(9) Review and determine the
adequacy of any DoD Component
Inspector General investigation of
allegations of reprisal for making or
preparing to make a lawful
communication to a Member of
Congress or an Inspector General
conducted under the provisions of Pub.
L. 100~456 amd at the request of the IG,
DoD. If such inquiry is found
inadequate, initiate an investigation to
correct the inadequacies or assure that
the DoD Component corrects the
inadequacies.

(b) Inspector Generals of DoD
Component shall:

(1) Upon receipt of a member's
allegation of reprisal for making or
preparing to make a lawful
communication to a Member of
Congress or an Inspector General,
expeditiously investigate the allegation
and notify the IG, DoD, of the initiation
and the expected date of completion of
such investigation, No investigation is
required when such allegation is
submitted more than 80 days after the
military member became aware of the
personnel action that is the subject of
the allegation.

(2) Upon completion of an
investigation into an allegation that a
member or former member suffered
reprisal, forward a copy of the
investigative report to the head of the
DoD Component, and the member. The
copy of the report issued to the member
may exclude any information not
otherwise available to him/her under 32
CFR Part 285.

(3) For those investigations done at
the request of the IG, DoD, within 90
days of the receipt of the allegation,

provide the IG, DoD with an
investigative report containing a
thorough review of the facts and
circumstances relevent to the allegation,
documents acquired during the
investigation, and summaries of
interviews conducted. .

{4) At the request of a Board for the
Correction of Military Records, submit a
copy of the investigative report to the
Board.

(5) At the request of a Board for the
Correction of Military Records, gather
further evidence and issue a further
report to the Board.

(c) The Boards for the Correction of
Military Records (BCMR]) shall:

(1) Determine whether the resolve an
application for the correction of records
made by a member or former member of
the armed forces who has filed a timely
complaint with the IG, DoD alleging a
personnel action was taken in reprisal
for making or preparing to make a
lawful communication to a member of
Congress or an Inspector General, in
accordance with the provisions of 10
U.S.C. 1552. This may include the receipt
of oral argument, examining and cross-
examining witnesses, taking depositions
and conducting an evidentiary hearing
at the Board’s discretion.

{2) Review the report of any
investigation into the member's
allegation of reprisal conducted by the
1G, DoD or the IG of a DoD Component.

(3) As deemed necessary, request that
the IG, DoD, or the IG of the DoD
Component originally investigating the
allegation, gather futher evidence.

(4) If the Board elects to hold an
administrative hearing, the member may
be represented by a judge advocate if:

{i) The IG, DoD report of investigation
finds there is probable cause to believe
that a personnel action was taken,
withheld, or threatened in reprisal for
the member making or preparing to
make a lawful communication to a
Member of Congress or an Inspector
General;

(ii) The Judge Advocate General
concerned determines that the case is
unusually complex or otherwise requires
judge advocate assistance to ensure
proper presentation of the legal issues in
the case; and

(iii) The member is not represented by
outside counsel chosen by the member.

(5) If the Board elects to hold an
administrative hearing, assure that the
member may examine witnesses through
deposition, serve interrogatories, and
request the production of evidence,
including evidence contained in an
Inspector General investigatory record,
but not included in the report released
to the- member.
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{6} If the Board determines that a
personnel action was taken in reprisal
for a member or former member making
or preparing to make a lawful
communication to a Member of
Congress or an Inspector General, the
Board may forward its recommendation
to the Secretary concerned for
appropriate administrative or
disciplinary action against the
individual or individuals who committed
the action.

(d) The Assistant Secretary of
Defense (Force Management &
Personnel) {ASD{FM&P}) shall:

(1) Review and process, under the
standards and procedures in paragraph
5 of the Appendix to this part, request
from members or former members of the
Armed Forces for review of final
decisions of a Secretary of a Military
Department on applications for
correction of military records decided
under provisions of this part.

(2) Notify the IG, DoD of decisons
made on requests for review of a final
decision of a Secretary of a Military
Department on an application for
correction of military records submitted
under provisions of this Directive.

(e) Secretaries of Military
Departments or their designees under 10
U.S.C. 1552, shall:

(1) Within 180 days of its receipt, issue
a final decision on an application fer the
correction of military records from a
member or former member alleging
reprisal for making or preparing to make
a lawful communication to Members of
Congress or an Inspector General. When
the final decision does not grant the full
relief requested by the member, advise
the member that within 90 days he and/
or she may request the Secretary of
Defense reconsider the decision.

(2) When reprisal is found, take
appropriate corrective action including
the correction of the records of the
military member in accordance with
sections 1552 and 1553, Title 10, U.S.C.

(3) Ensure that administrative or
disciplinary action, if appropriate, is
taken against individuals found to have
taken reprisal against a member for
making or preparing to make a
communication to a Member of
Congress or an Inspector General.

(4) Notify the IG, Dod of a decision on
an application for the correction of
military records received from a member
or former member alleging reprisal for
making or preparing to make a lawful
communication to a Member of
Congress or an Inspector General and of
any disciplinary action taken.

(f) DoD Components shall:

(1) Bases on an Inspector General
investigative report, take appropriate
corrective action.

{2) Publicize the content of this part to
ensure that military and other DoD
personnel fully understand the scope
and application of the part. The
publicity should include the definition of
“communication’’ and the procedures for
filing a complaint.

§98a.6 Authority.

(a) The Assistant Secretary of Defense
{Force Management & Personnel)
(ASD(FM&P) is hereby delegated
authority to:

(1) Have access to all research,
reports, investigations, audits, reviews,
documents, papers or any other material
necessary to carry out the
responsibilities of § 98a.5(d).

(2) Request the Secretaries of the
Military Departments to comment on
and make available for review, if
necessary, evidence considered by a
Board for Correction of Military Records
in cases in which the Secretary is
requested to reconsider the final
decision of the Secretary concerned.

{3) Issue instructions to amplify or
amend the procedures in paragraph 5 of
Appendix to this part as may be
necessary to implement the
responsibilities of § 98a.5(d).

(b) The Secretary of Defense shall,
upon receipt of a timely request from a
member or former member, make a
decision to uphold or reverse the
decision of a Secretary of a Military
Department in an application for the
correction of military records alleging
reprisal for making or preparing to make
a communication to a member of
Congress or an Inspector General.

Appendix—Operating Procedures

1. Any imember of the Armed Forces who
reasonably believes a personnel action
(including the withholding of an action) was
taken or threatened in reprisal for making or
preparing to make a lawful communication to
a Member of Congress or an Inspector
General may file a complaint with the DoD
Hotline. Such a complaint may be filed by
telephone (800) 42¢4-9098, (202) 693-5080, or
Autovan 223-5080 or by letter addressed to
Department of Defense Hotline, The
Pentagon, Washington, DC 20301-1800.

2. Complaints should include the name,
address, and telephone number of the
complainant, the name and location of the
activity where the alleged violation occurred,
the personnel action taken which is alleged to
be motivated by reprisal, the DoD
Component, and the individual(s) believed to
be responsible for the personnel action, when
the alleged reprisal occurred, and what
information suggests or evidences a
connection between the communication and
retaliatory action. The complaint should also
include a description cf the communication to
a Member of Congress or an Inspector
General including a copy of any written
communication and a brief summary of any
oral communication showing date of

communication, subject matter, and the name .
of the person or officer to whom the
communication was made.

3. The IG, DoD may refer complaints to the
appropriate DoD Component for
investigation. DoD) Components conducting
investigations shall provide the IG, DoD with
an investigative report containing a thorough
review of the facts and circumstances
relevant to the allegation, the relevant
documents acquired during the investigation,
and summaries of interviews conducted. The
report shall be issued within 80 days of the
receipt of the allegation.

4. A member of the Armed Forces who is
alleging reprisal for making or preparing to
make a lawful communication to a Member
of Congress or an Inspector General may file
an application for the correction of military
records with the appropriate Board for the
Correction of Military Records using the
procedures established by the Board.

6. A member or former member of the
Armed Forces who has filed an application
for the correction cf military records under
paragraph 4 above, alleging reprisal for
making or preparing to make a lawful
communicating to a Member of Congress or
an Inspector General, may request review by
the Secretary of Defense of the final decision
of the Sccretary of a Military Department
concerned on such application. The following
procedures apply to requests for review by
the Secretary of Defense:

a. Content of Request. The request for
review must be in writing and include the
military member’s name, address, telephone
number, copies of the application to the
Board for Correction of Military Records and
the final decision of the Secretary concerned
on such application, and a statement of the
specific reasons why the member is not
satisfied with the decision of the Secretary
concerned. Requests based on factual
allegations or evidence not previously
presented to the cognizant Board for
Correction of Military Records will not be
considered. New allegations or evidence
must be submitted directly to the Board for
reconsideration under procedures established
by the Board.

b. Standard of Review. The Secretary of
Defense will review the allegations submitted
by the member or former member requesting
review and other records deemed appropriate
and necessary by the Secretary of Defense
for deciding, in his or her sole discretion,
whether to uphold or reverse the decision of
the Secretary concerned. The decision of the
Secretary of Defense is final.

c. Time Limjts. The request for review must
be filed within 80 days of receipt by the
member or former member of the final
decision of the Secretary concerned.

d. Address. Requests for review by the
Secretary of Defense must be summitted to:

Assistant Secretary of Defense (Force
Management and Personnel}, (Attention:
Director, Legislation and Legal Policy,
ODASD (MM&PP}), Room 3E764, The
Pentagon, Washington, DC 20301-4000.
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Dated: April 21, 1989.

L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

|FR Doc. 89-10242 Filed 4-28-89; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part8

RIN 2800-AD75

National Service Life Insurance: Verbal

Authorization of Premium Deduction
Actions

AGENCY: Department of Veterans
Affairs,

ACTION: Proposed regulations.

suMMARY: The Department of Veterans
Affairs (VA) is proposing to amend its
regulations to reflect that an insured
under a National Service Life Insurance
{NSLI) policy may verbally authorize
VA to establish, adjust or cancel a
monthly deduction of premiums from
VA benefits or military service retired
pay. Currently such action may only be
taken pursuant to a written
authorization from an insured. By
amending regulations in this manner,
insured veterans will be able 1o utilize
the VA Insurance Service's toll-free
telephone gervice to expedite their
premium deduction action reports.
DATES: Comments must be received on
or before May 31, 1989, Comments will
be available for public ingpection until
May 31, 1989. The effective date of this
regulation, if promulgated, is 30 days
af}er the date of publication of the final
rule.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding the
proposed regulations to the Secretary of
Veterans Affairs (271A), Department of
Veterans Affairs, 810 Vermont Avenue
NW., Washington, DC 20420. All written
comments received will be available for
public inspection only in the Veterans
Services Unit, Room 132 of the above
address, between the hours of 8:00 a.m.
and 4:30 p.m., Monday through Friday
{except holidays) until June 12, 1989,
FOR FURTHER INFORMATION CONTACT:
Mr. Paul F. Koons, Assistant Director for
Insurance, Department of Veterans
Affairs Regional Office and Insurance
Center, P.O. Box 8079, Philadelphia, PA
19101, (215) 951-5360.

SUPPLEMENTARY INFORMATION: The
Secretary hereby certifies that these
proposed regulations, if promulgated,
will not have a significant impact on a

substantial number of small entities as
they are defined in the Regulatory
Flexibility Act {RFA), 5 U.5.C. 601-612,
Pursuant to 5 11 5.C. 605{b) these
proposed regulations are, therefore,
exempt from the initia} and final
regulatory flexibility analyses
requirements of § § 603 and 604. The
reasun for this certificalion is that these
proposed regulations will affect only
certain NSLI policyholders. It will,
thereiore, have no significant direct
impact on small entities in terms of
compliunce costs, paperswork
requirements or effect on competition.

VA has also determined that these
proposed regulations are nonmajor in
accordance with Executive Order 12291,
Federsal Regulation. These reguiations
will not have & large effect on the
economy, will not cause an increase of
costs ar prices, and will not otherwise
have any sigrificant adverse economic
effects.

The Catalog of Federal Domestic

Assistanre program number for this
regulation is 84.101,

List of Subjects in 38 CFR Part 8
Life insurance, Veterans.
Approved: April 8, 1988,

Edward J. Derwinski,

Secretary of Veterans Affairs.

PART 8—[AMENDED]

In 38 CFR Part 8, National Service Life
Insurance, paragraphs (a) and (c) of
§ 8.8 are revised and an authority
citation is added at the end of the
section to read as follows:

§6.8 Deduction of insurance premiums
from compensation, reticement pay, or
pension.
* L4 » L »

(8} The authorization may be made by
an insured or the insured’s legal
representative. If the authorization is

~ made by the insured legal

representative, it must be in writing over
the signature of the representative and
forwarded to the Department of
Veterans Alffairs along with a copy of
the document which evidences the
individual's authority to act on belialf of
the insured. If an insured is incompetent
and has no legal representative and has
a spouse to whom benefits are being
paid pursuant to section 3202{f) of Title
38, United States Code, and § 13.57 of
this chapter, the spouse may authorize
payment of insurance premiums through
the deduction system. If an insured is
incompetent and has no legal
representative and an institutions}
award hus been made in his or her
behalf, the authorization may be
executed by the Director of the field

facility in which the insured is
hospitalized or receiving domiciliary
care, and in appropriate cases by the
chief officers of State hospitals or other
institutions to whom similar awards
may have bcen approved.

» L4 * » »

{c} The authorization may be
cancelled by the insured at any time.
Such cancellation will be effective on
the first day of the montb following the
month in which it is received by the
Department of Veterazns Affairs.

* L » * *

{Authority: 36 U.S.C. 708)

2. Section 8.9 i